
REPORT I 


t 

International Labour Conference 


r 

NINETEENTH SESSjbN/ 
geneva/ 1935, 

V, 


Maintenance of Rigiiis in course 
of acquisition and dcquirod Rignis under 
inuaiidity, otd-age and tAfidows’ and 
Orphans’ insurance on hehaif of Ufomers 
who Transfer their Residence Iron 
one country to dnother 


First Item on the Agenda 



geneva 

International Labour Office 
1935 



OENEYA, S\YITZEEEAM) 


BRAN OH OFFICES 

China : Mr. Cheng Hai-Fong, 868 Bubbling Well Boad (No. 109), 
Shanghai (“ Interlab, Shanghai ” ; Tel. 30.261) ; or Inter- 
national Labour Office (Hanlong Branch), Ta Tsang Yuen, 
Ho Hwa Tong, Hanking (Tel. 22.983). 

France : Mr. Maeio Boques, 206 Boulevard St-Germain, Pans 
Vile. (“ Interlab, Pans 120 ” ; Tel. Littr4 92-02.) 

Great Britain : Mr. M. B. K. Beege, 12 Victoria Street, Lon- 
don, SW.l. (“Interlab, Sowest, London”; Tel. Victoria 
2869.) 

India : Mr. P. P. Pillai, International Labour Office (Indian 
Branch), Hew Delhi. (“ Interlab, Hew Delhi ” ; Tel. 3191.) 

£taly : Mr. A Oabrini, Villa Aldobrandini, Via Pamsperna 28, 
Borne. (“ Interlab, Borne ” , Tel. 61.498.) 

Japan * Mr J. Asaei, Shisei Kaikan Building, Bibiya Park, 
Kojunachiku, Tokyo. (“ Kokusairodo, Tokyo ” ; Tel. Ginza 
1680 ) 

United States: Mr. L. Magnusson, 734 Jackson Place, Wash- 
ington, DO. (“ Interlab, Washington ” ; Tel. District 8736.) 

NATIONAL CORRESPONDENTS 

Argontlno Republic Mr Eaoui- Migone, Esentono No 460 de la Bolsa 
de Comeioio, Calles 26 de Mayo y Sarrnionto, Buenos Aires (“ Interlab, 
Buenos Aires ” , Tel Eivadavia [37] 1001 ) 

Austria Mr Franz Wlcek, Helferstorferstrasse 6, Vienna I. (Tel 
E 28 600 ) 

Belgium Mr M. Goxtschaxe, Inetitut do Sociologio Solvay, Park Leopold, 
Brussels. (“ Interlab, Brussels ” , Tel 33 74 86.) 

Brazil Mr S de Souza, Eua das Laxanjeiras 279, Eio de Janeiro (“ Inter- 
lab, Eio ” , Tel 6 0868 ) 

Czechoslovalda . l^Ir Oxakar Sulik, Pankrac 863, Prague XIV (“ Sulik, 
863 Pankrac, Prague ” , Tel 676-82.) 

Estonia Mr A Gustavbon, Uus-Sadama Tan 11-a, Talbnn. (“ Gnstavson, 
Menkodu, Tallinn ” , Tel 301-48 ) 

Germany Mr Wilheem Claussen, Kurfurstenstrasse 106, Berlm W.62. 
(“ Claussen, B-4-3169, Berlin ” , Tel B.4 [Bavaria] 3169.) 

Hungarj Mr Geza Pap, L&ncbid-utoa 2, Budapest I. 

Latvia Mr EIarlis Serzans, Skolas lela 28, Eiga (“ Tautlab, Eiga, 
Latvia ” ) 

Litlinania . Mr K Sibeiiaitis, Zemaiciu 71, Kaunas (Tel 32-31.) 

Poland M“® FEAN901 S Sokal, Ul. B1 Ladyslawa 12, Warsaw (“ Interlab, 
Warsaw ” , Tel. 8.42-01.) 

Eu mania • Mr G Yladesoo Eacoassa, Piatza Al. Labovary la, Bucuresti 
III (Tel. 231-96 ) 

Spam ' Mr A. Fabba Eibas, Apartado de Correos 3032, Madrid. (" Interlab, 
Madrid ” , Tel 30 848 ) 

Yugoslavia , Mr L Steinitz, Postanski Pregradak 661, Belgrade (“ Inter- 
lab, Belgrade ” ) 


REPORT I 



International Labour Conferenov^ 


NINETEENTH SESSION 
GENEVA, 1935 


maintenance of ttisnis iii course : 
of acuulsition and dcquired Rlsltfs under 
inuaiidiiy. Old-age and uildouis’ and 
orphans’ insurance on heliall el imerRers 
who Transfer their Residence freii 
one Oounfry to Aneiher 


First Item on the Agenda 


GENEVA 

International Labour Office 


1935 




CONTENTS 


, Page 

Introduction 6 

Chapter I Bephes 0 / the Governinenis 7 

Chapter II General Survey of Hie Problem in the Light of the Beplies 
oi the Governments 150 

Establisliment of International Scheme 160 

Mamtenance of Bights in Course of Acquisition 163 

Maintenance of Acquired Eights 194 

Mutual Assistance in Admmistration 208 

Operation of International Scheme 214 

Chapter III Commentary on the Text of a Proposed Draft Convention. 229 
^laintenance of Bights in Course of Acquisition 229 

Mamtenance of Acquired Bights 232 

Mutual Assistance m Admmistration 232 

Operation of International Scheme 232 

PROPOSED TEXT 

Proposed Draft Convention concemmg the Establishment of an 
International Scheme for the Mamtenance of Bights imder 
Invahdity, Old-age and Widows’ and Orphans’ Insurance 236 




INTRODUCTION 


Tlie question of the maintenance of acquired rights and 
rights in course of acquisition under invahdity, old-age and 
widows’ and orphans’ msurance on behalf of workers who 
transfer their residence from one country to another came 
up for first discussion at the Eighteenth (1934) Session of the 
International Labour Conference After examination of a 
Grey Beport prepared by the International Labour Office 
and eontaimng an analysis of the provisions of national 
legislation or treaties concluded between certain States for 
the purpose of regulatmg the maintenance of migrant 
workers’ rights, the Conference decided to place this question 
on the Agenda of its next (1935) Session for a second discussion, 
and at the same tune settled the points on which the Govern- 
ments should be consulted beforehand in accordance with 
the Standing Orders On the basis of these decisions of the 
Eighteenth Session of the Conference, the Office drew up a 
Questionnaire which was circulated in July 1934 to the 
Governments of the States Members of the International 
Labour Orgamsation, mviting them to express then views 
concermng the form and content of the regulations to be 
adopted 

The present Beport has been prepared on the basis of the 
results of this consultation. Chapter I reproduces the rephes 
of the Governments to the Questionnaire, Chapter II contains 
a comparative analysis of these rephes and Chapter III sets 
out the conclusions drawn therefrom by the International 
Labour Office upon which it has based the proposals that 
it submits to the Conference as a basis of discussion with 
a view to the final decision to be taken at its nineteenth 
Session 

Although the Office, m order to enable it to prepare and 
despatch the present Beport within the desired time, had 
requested the Governments to furmsh their rephes to the 
Questionnaire by 10 November 1934, in the case of European 
States, and by 30 November 1934, in the case of States out- 



side Europe, a considerable number of repbes was not received 
until January and even February By 28 February 1935, 
the date on which this Beport was closed for the purpose of 
mcluding rephes to the Questionnaire, the Office had received 
rephes from the Governments of the following 29 States . 
Austraha, Austria, Belgium, Brazil, Bulgaria, Ghde, China, 
Denmark, Bsthoma, Finland, France, Great Britain, Hungary, 
India, Iraq, Irish Free State, Italy, Japan, Lithuama, 
Luxemburg, Netherlands, New Zealand, Norway, Poland, 
Spam, Sweden, Switzerland, Union of South Africa, Yugo- 
slavia 

Should any further rephes be received by the Office they 
wiU appear in a supplementary report. 

Geneva, March 1935. 



CHAPTER I 


REPLIES OF THE GOVERNMENTS 


A certain number of Governments bave felt tbat they bad 
not sufficient experience in tbe matter of mvabdity, old-age 
and vndows’ and orphans’ msurance to enable them to furmsb 
useful repbes to tbe various pomts of tbe Questionnaire, and 
others bave confmed themselves to a general statement of their 
attitude Tbe repbes of these Governments, arranged m tbe 
alphabetical order of tbe countries, are reproduced below. 

Australia 

There is no msurance or contributory scheme m regard to mva- 
bdity, old-age, widows’ or orphans’ msurance m force imder the 
laws of the Commonwealth The payment of mvabd and old-age 
pensions m Austraha is governed by the Invahd and Old-Age Pen- 
sions Act 1908-1933 This Act does not confer upon any person 
the right to a pension The grant is purely gratuitous and is subject 
to a (bscretion on the part of the grantmg authority The Govern- 
ment of the Commonwealth of Austraha, therefore, does not con- 
sider itself m a position to furmsh defmite repbes to the Question- 
naire 

Denmabb; 

Bstabhslime^it of International Scheme (Part I, Question 1) 

See the repbes to Parts II and III 

Ilaintenanoe of Bights in Course of Acquisition (Part II, Questions 

2 to 25) 

As the legislation of Denmark concermng old-age and widows’ 
and orphans’ pensions is on a non-contnbutory basis, the question 
of “ rights m course of acquisition ” does not arise, and as the 
Damsh mvabdity msurance cannot be said, strictly speakmg, to 
be based on compulsory msurance, the Government has not had the 
opportunity of acquiring sufficient experience to be able to reply 
to the questions m this Part of the Questionnaire See the reply 
of the Damsh Government to the Questionnaire of 1932 concermng 
mvabdity, old-age and widows’ and orphans’ msurance (Questions 
2-57) 

Maintenance of Acquit ed Bights (Part III, Questions 26-34). 

Under Damsh legislation it is an mdispensable condition of the 
payment of mvabdity and old-age pensions that the person concerned, 
m addition to bemg a member of a sickness msurance fund, paymg 
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lus contiributions, and fulfiUmg the conditions as to character, etc , 
should be resident m Denmark and be of Damsh nationahty, and 
these conditions can be waived by the Government only in virtue 
of treaties of reciprocity entered mto with other States In the 
case of widows’ and orphans’ pensions, one of the conditions of pay- 
ment IS that the widow, or at any rate the orphan, should be of 
Damsh nationahty or be assimilated to a Damsh national, or be 
covered by a treaty relating to the payment of benefits of this kmd, 
and in addition that the widow should be resident m Denmark 
and that the orphan should have his principal domicile m the country. 
The Government is of opmion that exceptions to the condition 
as to domicile might conceivably be made in accordance with 
treaties of reciprocity concluded with particular countries. Such 
treaties, however, could hardly be entered into unless the need for 
them had revealed itself m practice and then only if a careful 
examination of the cu'cumstances showed them to be desirable 
It would hardly be possible to undertake a general obhgation by 
adhering to a geneial international convention See the reply 
of the Damsh Government to the Questionnaire of 1932 (Ques- 
tions 93-97) 

Mutual Assistance in Administi ation (Part IV, Questions 36-40) 

and Operation of International Scheme (Part V, Questions 41-50) 

Smce these matters would have to be settled, so far as Denmark 
IS concerned, by treaties of reciprocity with jparticular coimtries 
(see the reply to Part III), it is hardly necessary to reply to the 
vanous questions raised in Parts IV and V 

Estonia 

As there is no system of invahdity, old-age or widows’ and 
orphans’ msurance m operation in Estoma the question of the 
mamtenance of rights acquired or in course of acquisition under 
such insurance has never arisen In the absence of any piactical 
experience m the matter it would be very difficult for the Govern- 
ment to express an opmion on the utihty or practicabihty of any 
of the measures mdicated in the Questionnaire or to put forward 
any proposals 

Eor these reasons the Government abstains from replying to 
the Questionnaue 

Finland 

General schemes of mvahdity, old-age and widows’ and orphans’ 
msurance are at present in full operation only m a few countries 
This form of insurance does not exist m Finland, nor does there 
seem to be any possibihty of its bemg introduced m the near future 
For this reason, the Government of Finland, at the tune when the 
Draft Conventions adopted by the International Labour Confeience 
m 1933 were in course of preparation, was of opimon that the pro- 
posed mternational regulations on this subject should not take the 
form of a Draft Convention, but should be given the form of a 
Eecommendation givmg the appropriate rules and arrangements 
for the orgamsation of mvahdity, old-age and widows’ and orphans’ 
msurance 
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Having regard to the attitude it took up tov?^ards the proposed 
Draft Convention concerning invalidity, old-age, and widows’ and 
orphans’ insurance, the Government does not consider that the 
Conference should adopt a Draft Convention m the present case, 
winch concerns only one feature of the msurance scheme, but 
proposes mstead the adoption of an mternational Eecommendation 
concermng the mamtenance of lights m course of acquisition and 
acquired rights under mvahdity, old-age, and widows’ and orphans’ 
msurance on behalf of workers who transfer their residence from 
one country to another When a sufficient degree of unifoimity 
had been secured by means of treaties concluded between particular 
countries on the basis of the Eueommendation for the purpose of 
estabhshmg reciprocity, the second step might be taken of adoptmg 
an International Convention, which would then be ratified by the 
ma3ority of countries 

The Government is unable to give detailed rephes to the various 
questions m the Questionnaire, smce in the absence of a scheme of 
mvahdity, old-age, and widows’ and orphans’ insurance, it has not 
the experience requued to enable it to suggest solutions to these 
weighty and difficult problems 

Great Britain 

Careful consideration has been given to the Report of the First 
Discussion by the International Labour Conference and to the 
Questionnaire prepared by the International Labour Office on the 
sub3ect 

It appears to the Government that for the reasons stated below 
the circumstances with regard to migrant workers and their posi- 
tion under the British schemes of social msurance are not such 
as to call for the makmg of arrangements of the kind contemplated 
m the Report and Questionnaire 

In the first place the volume of migration of insuied workers 
from the Umted Kingdom to other coimtries, and vice veisa, is 
at the present tune of very small dimensions The mam considera- 
tion, however, which weighs with the Government is that under 
the British schemes of msurance for mvahdity pensions (disable- 
ment benefit) and old-age, widows’ and orphans’ pensions, insured 
persons become entitled to the maximum rate of pension after 
completion of very short waitmg periods Thus, a worker migratmg 
to the IJmted Kmgdom from any other country would qualify 
for the maximum benefit m respect of mvahdity, and the maximum 
rate of widows’ and orphans’ pension, after bemg msurably employed 
m the Umted Kmgdom for 104 weeks and payment of 104 weekly 
contributions, and for the maximum rate of old age pension after 
bemg employed for five years. A migrant, therefore, would secure 
the fun protection afforded under the British schemes of msurance 
withm a few years after taking up employment m the Umted 
Kmgdom. 

In these circumstances it does not appear to the Government 
that any useful purpose would be served by an attempt to reply 
to the detailed questions mcluded m the Questionnaire which are 
framed on the basis that rates of pension are dependent on dura- 
tion of msurance, and most of winch are entirely mapphcable to 
the British schemes of msurance 
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At the same time the Government recogmse that the problem 
covered by the Questionnaire is one of great importance to many 
European countiies havmg pensions schemes in which the rate of 
pension is dependent on the duration of msurance, and they do not 
desire to place any obstacle m the way ot the drawing up of a 
a Convention to rebate the makmg of arrangements between such 
countries 

India 

The subject to which the Questionnaire relates presupposes the 
existence of State systems of msurance, and m the absence of any 
such system in India the Government of India regret that they are 
unable to furnish any useful reply 

Iraq 

As there is no compulsory msurance scheme m being in Iraq, 
the Government regards the subject as mapphcable to Iraq 

Irish Free State 

Whilst the Government recogm$e that the subject is one of 
very great importance in European countries, where there is a large 
number of migrants from one country to another, they feel that 
the problem is not one m which they themselves would be justified 
m makmg any special arrangement, as the number of migrants 
between European countries (other than Great Britain) and the 
Irish Free State is neghgible The Government mention that 
m so far as disablement is concerned, reciprocal arrangements 
have been made with Great Britain under the Health Insurance 
Acts, whereby the rights of insured workers are maintained on 
transfer 

Under these circumstances the Government are of opimon that 
no useful purpose would be served by replying m detail to the 
questions embodied m the Questionnaire 

Japan 

Theie is as yet no system of invahdity, old-age, or widows’ 
and orphans’ msurance m Japan for employees m general, though 
the Government is considermg the matter The Government is 
not m a position to express any views m detail on the Question- 
naire, which presupposes the existence of such a system. 

Lithuania 

As invahdity, old-age and widows’ and orphans’ msurance, 
m the sense of the Questionnaire, does not exist m Lithuama, the 
Government is not m a position to give rephes to the Questionnaire 

Hew ZeaI/And 

The Government has had no experience or actual knowledge 
of the practical administration of compulsory social msurance of 
the nature contemplated by the International Labour OfLce, as 
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the pensions of the Dominion are "free” grants for “need” cases 
In the circninstancesj therefore, the Government considers that 
comment vronld scarcely be of material assistance. The Govern- 
ment adds that from time to tune the introduction of a universal 
pension scheme has been reviewed by the Government of the Domi- 
mon, but so far it has not been found possible to proceed with such 
a comprehensive scheme of social insurance 

Norway 

The Norwegian Government considers it desuable that the 
International Labour Conference should adopt a Draft Convention 
on the lines drawn up in the Questionnaire 

General insurance schemes of the kind dealt with m the Question- 
naire have not yet been mtroduced in Norway Owing to the lack 
of experience how legislation of that kmd would be operated m the 
country it is difficult to give detailed rephes to the Questionnaire 
The Government therefore confines itself to giving a general reply 
as to the desirabihty of adopting a Draft Convention concermng 
this subject 

S\VTTZERLAND 

The Swiss Federal Law on old-age and widows’ and orphans’ 
msiirance, which would have brought the whole adult population 
under compulsory msurance, was rejected on a referendum on 
6 December 1931 For this reason, and also because of the economic 
difficulties of the present tune, the mstitution of these branches 
of social insurance is impossible for the time being Nevertheless, 
Article 34 qiiatei of the Federal Constitution, wluch requires the 
Legislature to estabbsh old-age and widows’ and orphans’ insurance 
and, at a later stage, invahdity msuiance, remams in force, and as 
soon as the economic and financial situation permits effect will 
have to be given to this provision of the Constitution 

At present, the social msurance legislation of the Confedera- 
tion extends only to sickness insurance and accident msurance, 
established by the Fedeial Law of 13 June 1911 In addition, certain 
cantons have legislated m regard to old-age msurance, mvahdity 
insurance, or widows’ and orphans’ msurance, theu powers m this 
sphere remammg um’estricted so long as the Confederation does 
not exercise its constitutional right to legislate 

In these cucumstances, the Swiss Government is obhged to 
adopt an attitude of reserve m replymg to the Questionnaire framed 
by the International Labour Conference of 1934 on the maintenance 
of rights m course of acquisition and rights acquued under old- 
age, mvahdity and widows’ and orphans’ msurance on behah of 
workers who transfer their residence from one country to another 
The cucumstances described above have prevented it from acquumg, 
by means of bilateral agreements, sufficient experience of the matter 
to enable it to contribute usefully to the elaboration of the proposed 
scheme 

The Government ventures, however, to make the foUowmg 
observations 

In the two branches of social msurance which the Confedera- 
tion has aheady estabhshed, foreigners are accorded hberal treat- 
ment Thus, in the case of sickness msiuance, foreigners may set 


/ 
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up special funds ■which are recognised on the same conditions and 
subsidised on the same basis by the Confederation as other funds, 
provided that their headquarters are located m Switzerland, and 
so far as their members are resident in Switzerland The only 
condition imposed on lecogmsed sickness funds is that they shall 
not treat Swiss nationals less favourably than foreigners This 
quite natural and legitimate condition is the only one imposed on 
them The fact that only Swiss nationals can claim the right to 
become members of any sickness fund the conditions of member- 
ship of which they fulfil does not entail any disadvantage for 
foreigners, for the numerous recognised sickness funds almost 
without exception accept them mto membership on the same basis 
as S-wiss nationals and, moreover, as has been stated, foreigners 
can orgamse their own funds and claim the same Federal subsidies 
as other funds 

As regards accident insurance, since its ratification of the Equality 
of Treatment (Accident Compensation) Convention, which took 
effect on 1 February 1929, Switzerland extends to foreigners who 
suffer an mdustrial accident, without any restriction, the benefits 
provided by law, which are very valuable 

The same spirit of bberahty characterised the provisions of 
the Federal Law on old-age and widows’ and orphans’ insurance 
which was not accepted by the Swiss people This law brought 
foreigners under insurance as soon as they had acquired a fixed 
domicile in Switzerland, and on the same basis as Swiss nationals 
It guaranteed them the same benefits, so far as these were determmed 
by the premiums paid by msuied persons It denied them only 
the State supplements to the msuiance benefits, but accorded 
fun equahty of treatment in this respect in cases where reciprocity 
agreements had been concluded Finally, it may be noted that 
benefits had to be paid in full to dependants resident abroad, whether 
they were Swiss nationals or not 

It IS therefore m accordance with Switzerland’s traditions 
and the prmciples of its existing social insurance legislation that the 
Government should give its support to the view that a Convention 
establishing an mternational scheme for the maintenance of rights 
under compulsory invalidity, old-age and widows’ and orphans’ 
insurance should be framed on a very bberal basis The Govern- 
ment furthermore is able to declare that when legislation on old- 
age and widows’ and orphans’ insurance and, at the appropriate 
time, on mvahdity insurance, is again taken in hand in accordance 
with the requirements of the Constitution, the laws will be adapted 
as far as possible to conform to the Convention estabhshmg an 
international scheme for the mamtenance of lights 

While the Government is not in a position, f oi the reasons already 
given, to express an opinion on the techmcal details of the Draft 
Convention, it desires nevertheless to state its 'views on the earlier 
pomts of the Questionnaire dealing with the defimtion of beneficiaries 
In accordance with the prmciples so far followed in Swiss legislation, 
the Government is of opmion that if the Convention is fully to achieve 
its purpose the widest possible apphcation must be given to its 
provisions The reply of the Government to Question 3 in particular, 
and to later questions of the same character, is therefore that the 
mternational scheme should apply to all persons ^respective of 
nationahty. 
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The Oonyentions on old-age, inyaMity and -widows’ and orphans’ 
insurance adopted by the Conference m 1933 lay down for each of 
these branches of insurance a series of principles to which the 
legislation of the ratifying States should coniorni They are designed 
to bring about gradually, at any rate m the countries belonging to 
the International Labour Organisation, a certain uniformity in 
regard to social insurance As regards foreigners, they reqmie that 
foreigners should be subject to compulsory insurance in the same way 
as nationals, and should consequently pay the same contributions 
and receive the same benefits as nationals, except m respect of 
supplements payable out of public funds. In this respect only it is 
laid down — and to this there can be no objection — that the 
payment of the supplements may be restricted to nationals of States 
winch have ratified the Conventions As regards benefits payable 
on the basis of the contributions paid by msured persons and their 
employeis, however, these Conventions lay down the only just and 
reasonable prmciple, that the same obbgations should carry with 
them the same rights, and that all foreigners should be treated on the 
same footing as nationals Thus the nationahty of the msured person 
and the ratdication of international Conventions by his country of 
origm do not affect his benefits All that is required is that the 
foreigner should have been insured and should have paid contribu- 
tions The appheation of the Convention now proposed to the 
nationals of all States, or at any rate of all the States Members of the 
International Labour Orgamsation, is therefore merely the logical 
consequence of the prmciple of humamty and justice laid down in the 
Conventions adopted by the Conference m 1933 To bmit its appbca- 
tion to nationals of States adoptmg the scheme would be to abandon 
this prmciple of equity and to irShct the gravest injustice on the 
nationals of other States. 

Such a limitation would not only be m confhct with the prmciple 
that whoever is required to be msured and to pay premiums ought 
to be able to claim corresponding benefits , it might also work out 
to the detriment of nationals of States winch may be regarded as 
leaders m matters of social insurance 

The Conference of 1933 adopted separate Conventions for the 
different branches of insurance, m order to enable the greatest 
possible number of States to adheie, so far as their legislation 
permitted, to the mternational scheme by ratifying one or other of 
these Conventions 

In regard to the new Convention on the mamtenance of rights 
m course of acquisition and rights acquired, the question wiU arise 
of defuung very strictly the conditions upon which a State "will be 
able to adhere to the reciprocal arrangement But what will be the 
position if a State, in the exercise of the right which the Conference 
itself recogmsedm 1933 by decidmg on the adoption of separate Con- 
ventions, should ratify only one or other of the Conventions of 1933^ 
Would such partial ratification secure for the nationals of the State 
the advantages provided for by the Convention on the insurance 
of migrants, even m respect of those blanches of social msurance 
for which there is no ratification ^ If so, the nationals of such a State 
would enjoy a pri-vileged situation without their country of origm 
havmg had to take any action On the other hand, should the 
maintenance of rights in course of acqmsition and acquired lights be 
secured only m respect of those branches of msurance for which 
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ratification has taken place ? If so, the States -which possess a social 
insurance scheme of great value which caimot be ad 3 usted to meet the 
requirements of the International Conventions on all the branches of 
social msurance -will not be in a position to obtain for their nationals 
the advantages of the Convention on the insurance of migrants 

These considerations show how difficult it will be to settle the 
question of admission to the mternational scheme for the conserva- 
tion of rights, and how much it is to the advantage of the States, and 
particularly those which have social insurance schemes of great value, 
that the nationals of aU countries should be able to benefit by the 
migrants’ msurance scheme -v\athout any restriction and irrespective 
of the adoption of the scheme by then States 

Union of So-uth Africa 

As the Union of South Africa has found itself unable to ratify 
the Draft Conventions concermng compulsory mvahdity, old-age 
and -widows’ and orphans’ insurance, and in view of the fact that tins 
country has, with the possible exception of non-contributory old-age 
pensions to white and coloured persons, had no experience of the 
problems arising m connection with such compulsory insurance, 
the Government does not feel justified in attemptmg to reply catego- 
rically to a Questionnaire regarding the maintenance of the rights 
of migrant workers under such systems 


The observations made on the various points of the 
Questionnaire by those Governments whose rephes arrived 
in time to be included in the present Report are given belo-w, 
arranged in the alphabetical order of the countries 


I -- BSTABLISHMEUT OP lUTERRATIOUAL SCHEME 

1. Do you consider it desirable that the International 
Labour Conference should adopt a Draft Convention providing 
for the establishment of an international scheme, operative 
among^ Members adopting it, to organise under compulsory 
invalidity, old-age and widows’ and orphans’ insurance : 

(a) the maintanee of rights in course of acquisition 
(see II) ; 

(b) the maintenance of acquired rights (see HI) ? 


A-usteia 

1 (a) and (b) The rephes are in the affirmative 
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Belgium; 

1 (a) and (1)) The replies are m the affirmative 

BltA2aL 

1 (a) The reply is m the affirmative 

(T) ) The reply is in the affirmative 

An mternational scheme for the mamtenance of rights is desirable. 
The Draft Convention should, however, establish a minimum 
standard If the standard is too high there would be a danger that 
the Convention would not be accepted or ratified by the countries 
of immigration, upon whom wiH fall the heavier part of- the cost 

Bulgaeia 

1 (a) The reply is m the affirmative 

(h) Yes, an mternational scheme for the mamtenance of 
acquired rights is desirable, but the Convention should establish 
only a minimum standard. 


Chile 

1 (a) and (b) The rephes are in the affirmative 

China 

1 It IS desirable that the International Labour Conference 
should adopt a Draft Convention providmg for the estabhshment 
of an international scheme, operative among Members adopting it, 
to orgamse under compulsory mvahdity, old-age and widows’ 
and orphans’ msurance • 

(a) the mamtenance of nghts in course of acquisition, 

(b) the mamtenance of acquired rights 

France 

1 (a) and (b) The reply is in the affirmative provided that 

the mternational scheme does not entail the complete assimila- 
tion of nationals of all the contractmg States 

Assimilation should be provided for only m respect of the mamten- 
ance of the nghts relatmg to benefits provided by the contnbutions 
of the msured person and, possibly, of the employer. It should be 
left to special diplomatic treaties to effect assimilation of the nationals 
of the contractmg States m respect of. benefits derived from State 
subsidies or other funds, to which a national is entitled under the 
legislation of his own country 

Similarly, it appears desirable that certam questions which 
cannot be regulated without takmg mto account the conditions 
peculiar to each contractmg State should be dealt with by special 
treaties. 


/ 
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Hungary 

The Royal Hungarian Government considers it desirable that 
the International Labour Conference should adopt a Draft Conven- 
tion guaranteemg to workers the maintenance of rights in course 
of acqmsition and of acquired rights under mvahdity, old-age and 
widows’ and orphans’ insurance 

The depression in agriculture is extremely severe, and constitutes 
an obstacle to the estabhshment of compulsory mvahdity, old-age 
and widows’ and orphans’ insurance for agricultural workers The 
following rephes therefore relate solely to mdustrial workers 

Italy 

1 It IS considered desirable that the International Labour 
Conference should adopt a Draft Convention providmg for the 
estabhshment of an international scheme, operative among Members 
adoptmg it, to orgamse under mvahdity, old-age and widows’ and 
orphans’ msurance 

(a) the mamtenance of rights m course of acqmsition , 

(h) the mamtenance of acqmred rights 

Luxemburg 

1 It is desirable that the Conference should adopt a Draft 
Convention providing for the estabhshment of a scheme for the 
mamtenance (a) of rights m course of acqmsition and (b) ot acquired 
rights under mvahdity, old-age and widows’ and orphans’ insurance 

Netherlands 

Preliminary ohseivaiion — The Netherlands Government 
considers it necessary to preface its rephes to the Questionnaire 
with the following observation 

International regulations deahng with the mamtenance of rights 
m course of acquisition and acquired rights under mvahdity, old- 
age and widows’ and orphans’ msurance on behalf of workers who 
transfer their residence from one country to another would be, 
m the view of the Government, of considerable advantage to workers 
Nevertheless, having regard to the considerable (hfferences in 
the legislation of the various countries, the Government doubts 
whether it would be possible to frame regulations which could be 
accepted and apphed m practice without imposmg too heavy 
a burden of expenditure on the msurance funds The Government 
proposes to return to this subject m its rephes to the individual 
questions 

1 A Draft Convention would certamly be desirable 

Poland 

1, The Government considers it desirable that the Conference 
should adopt a Draft Convention estabhshmg an mternational 
scheme for the mamtenance both of rights acquired and of rights 



in course of acquisition nnder invalidity, old-age and vndows’ and 
orphans’ insnxance Such msnrance wonld, to a large extent, fail 
to achieve its purpose if any considerable number of workers passmg 
from one conntry to another were condemned m advance, although 
subject to msnrance, to be unable to benefit by it or to be able 
to benefit by it only withm restricted and madequate limits. It 
would appear to be somewhat difficult to abohsh such a state of 
affairs by adapting national social msurance legislation to the 
special position of this class of workers It is therefore mdispensable 
that an mternational solution of the problem should be found 

Spain 

1. The Government’s reply to this Question is in the affirmative 
It adheres to the opuuon it expressed m reply to questions 47 and 
49 of the questionnaire drawn up m 1932 m preparation for the 
Conventions of 1933 on sickness, old-age and widows’ and orphans’ 
msurance, its view bemg that the international regulations would 
be neither complete nor effective without the further development 
now imder consideration 

Sweden 

PreUminmy observation. — Swedish legislation on this subject 
does not deal with widows’ and orphans’ msurance, and also differs 
essentially m other respects from that m force m most other coun- 
tries As the Questionnaire deals for the most part with msurance 
systems of a quite different character, and as, moreover, Sweden 
has not concluded any agreements for the purposes under considera- 
tion and has no experience of the matter, the Government fmds 
some difficulty m replymg to the various questions put 

The Swedish Government therefore furmshes the foUowmg 
rephes to the Questionnaire, but is obhged, for the reasons given 
above, to reserve its right to give further consideration to the pomts 
of detail raised by the Questionnaire 

1 (a) The reply is m the affirmative 

(b) The reply is m the affirmative 

Yugoslavia 

1 The Government considers it desirable that the International 
Labour Conference should adopt a Draft Convention providmg 
for the estabhshment of an mternational scheme to organise the 
mamtenance of rights m course of acquisition and acquired rights 
under compulsory mvalidity, old-age and widows’ and orphans’ 
msurance 

The adoption of such a Draft Convention would be unquestionably 
very opportune Hitherto, the mamtenance of rights has been 
dealt with by means of bilateral agreements between States It 
has, however, not always been possible to conclude such bilateral 
agreements and, moreover, they generally deal only with the position 
of nationals employed on the territory of the two contractmg 
countries, whereas m order to ensure the safeguard and mamtenance 
of rights m course of acquisition or acquired rights m other countries, 
the collaboration of those countries is necessary 

An mternational Convention on the subject would therefore 
be very desirable 
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II — MAINTEITAITOE OP EIGHTS IH COHESE 
OP ACQUISITION 

Beneficiaries 

2. Do you consider that, for tlic purpose of the mainte- 
nance of rights in course of acquisition, tlie international 
scheme should apply to workers affiliated in succession to 
insurance institutions in two or more States Slemhcr'? adopting 
the scheme, and to the dependants of such workers ? 


xViJSTRlA 

2 The reply is in the affirmative. 

Belgium 

2 The leply is in the affirmative 

Brazil 

2 Tlie reply is in the affiimative 

Bulgaria 

2 The reply is m the affirmative 

ClITLE 

2 The international scheme should apply only to insured 
persons who aie nationals of Members that have adopted the 
scheme, so that States may be induced to adopt it 

China 

2 The international scheme should apply to such workers 
and to their dependants But foreign workers who, owing to the 
non-estabhshment of national schemes in their oivn countries, 
affihate m succession to insurance institutions in two or more 
other State Members adopting the international scheme, should be 
considered as beneficiaries under the scheme 

Prance 

2 The reply is in the negative , this question should bo regulated 
by special agreements to be concluded between the contracting 
parties 

Hungary 

2 The Government considers it desirable that for the purpose 
of the maintenance of rights m course of acqmsition the mter- 
national scheme should apply to workers affiliated m succession to 
insurance mstitutions in two or more States Members adopting the 
scheme and to dependants of such workers 



Italy 


2 The Draft ConYention should, for the purpose of the mainte- 
nance of rights m course of acquisition, apply to workers affihated 
in succession to msurance mstitutions in two or more States Members 
adoptmg the scheme and to the dependants of such workers 

Ltixembueg 

2 For the purpose of maintaining rights m course of acqmsition 
the scheme to he estahhshed should apply to workers affihated m 
succession to mstitutions in two or more States Members adoptmg 
the scheme and to the dependants of such workers 

Netheelands 

2. The mternational regulations should apply to workers who 
transfer their residence from one country to another and con- 
sequently become subject to the msurance scheme of the second 
country, and further, to workers who, havmg transferred their 
residence, do not come under the operation of the msurance scheme 
of the second country The regulations should also apply to workers 
who, without changmg their domicile, have changed their employers 
and as a result have become subject to the msurance scheme of 
the second coimtry This case arises specially m regard to workers 
residmg m frontier zones 

The regulations should also apply to the dependants of such 
workers 

Poland 

2 The reply is m the affirmative. 

Spain 

2- The reply is m the affirmative 

Sweden 

2 The reply is m the affirmative 

Ydgoslavia 

2 The Government considers that for the purpose of mam- 
tammg rights m course of acqmsition, the international scheme 
should apply to workers affihated m succession to msurance mstitu- 
tions m Wo or more States adoptmg the scheme and to the 
dependants of such workers 

In view, however, of the fact that systems of non-contributory 
pensions and systems of msurance strictly so called have been 
' declared equivalent m the Conventions concernmg mvahdity, 
old-age and widows’ and orphans’ msurance, it would be necessary, 
m order to ensure the protection of workers who spend a certain 
tune m countries which possess a non-contnbutory pensions scheme, 
-that periods of employment or residence m such countries should 
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be taken into account in the same way as periods of affihation to 
insurance institutions 3[n calculating such periods, it would be 
desirable to take as a basis the analogy between non-contributoiy 
pensions and allowances payable out of pubhc funds under insur- 
ance schemes 


3. Further, do you consider that the international 
scheme should apply : 

(^) to all persons, irrespective of nationality ? 

or (ii ) only to nationals of Members adopting the scheme ? 

In the latter ease, do you propose also to include 
among the beneficiaries of the scheme all persons 
without nationality ? 


Austria 

3 (i) The reply is in the negative 

(ii) The reply IS in the affirmative. Peisons without nationality 
should not be mcluded 

Belgiibi 

3. (i) and (u) The leplies are in the affirmative. 

Brazil 

3 The scheme should apply only to nationals of Members 
adoptmg the scheme and to persons without nationality. 

Bulgaria 

3 Only to nationals of Members adoptmg the scheme (n), 
and not to persons without nationahty 

Chile 

3 The international scheme should apply to all persons, without 
distmction of nationahty, provided that they have become insured 
m and have had then insurance transferred to countries that have 
adopted the scheme 

China 

3 The international scheme should apply to aU persons, 
irrespective of nationahty 


France 

3 This IS a question which should be regulated by special 
agreements to be concluded between the contractmg parties. 
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Htjngauy 

3 The international scheme should he based on the prmciple 
of eqnahty of treatment, that is to say, each State should imdertsSre 
to ensure to foreigners and their dependants the same treatment 
as to its own nationals as regards rights acquired m the country. 
In the case of mternational migration hy the workers, the advan- 
tages of the mternational scheme should apply to all persons, 
irrespective of nationahty, affihated to the msmance mstitutions 
of the States Members adoptmg the scheme 

If, however, in order to facihtate the ratification of the Conven- 
tion, the international scheme should have to be limited to nationals 
of States Members adoptmg the scheme, the Government considers 
that the question of persons without nationahty should be dealt 
with specially 

It IS qmte impossible m the case of persons without nationahty 
for their country to ratify the Convention, smce m fact they have 
no country. These workers would therefore be automatically 
excluded from the mternational scheme Such an exclusion would 
not only mflict further hardship upon workers whose conditions of 
existence are already extremely unfavourable, and thus be m 
conflict with humamtanan principles, but it could not be reconciled 
with the prmciples of the League of Nations as laid down m the 
Preamble to Part XIII of the Treaty of Tnanon and the corres- 
pondmg Parts of the Treaties of Versailles, St Germain and Neuilly 


Italy 

3. It should apply to all workers, irrespective of nationahty. 

Nevertheless, while this prmciple may be adopted with respect 
to the mamtenance of rights m course of acqmsition which are 
based on contributions or parts of such contributions payable 
by the msured persons or their employers, it does not necessarily 
apply to any portion of the rights m course of acqmsition (as m the 
case of supplements) which may be based on contributions payable 
out of pubhc funds In the case of the latter, it would seem that 
the mamtenance of rights m com'se of acqmsition should be limited 
to nationals of States Members adoptmg the scheme, mcludmg 
persons mthout nationahty coming from such Member States 


LTJXEjVrBUEG 

3 The scheme should apply only to nationals of Members 
adoptmg the scheme and to persons without nationahty 


NTetheklands 

3. The mternational scheme should apply only to nationals 
of States Members who have adopted the scheme and adapted 
their legislation to conform with it On this basis, it is evident 
that persons without nationahty would not be able to benefit by 
the scheme 



Poland 


3 The Government is m principle m lavoiir of the vnder pio- , 
posal indicated in point (i), hut talcing the standpoint tliat the crite- 
rion for the application ot the scheme for the maintenance of rights 
should he affihation of the persons concerned to insuiance mstitu- 
tions of countries adopting the scheme and should not he their 
nationahty The apphcation of tlie scheme for the maintenance 
of rights in certain eases and the complete non-apphcation of it 
simply on the ground of the nationahty of the person concerned 
m other cases -which are identical fiom the point of view of insurance, 
would not he just-ified and, moreover, might m practice create 
difficulties for the insurance institutions, especially as they are 
very often ignorant of the nationahty of the persons concerned 

Spain 

3 (i) The leply is m the affiimative, hut the periods to he 

taken into acco-ont foi the purpose of the recognition of rights 
should he onlj’- those spent hy the insuied person under insurance 
schemes of countries which have adopted the international scheme 
This IS the condition imposed in the Franco-Spanish Agreement 
(Article 8, section 1) 

(i%) In -vaew of the above leply no question arises as to persons 
without nationahty, who should he included among the heneficianes 

Sweden 

3. The reply is m the affirmative io (i) and m the negative 
to (^^) 


Yugoslavia 

3 The mteinational scheme should apply to all persons 
irrespective of nationahty An exception might peihaps he allowed 
m the case of nationals of States which possess an insurance or 
non- contributory pensions scheme hut which do not adopt the 
mternational scheme Such an exception should not, howevei, 
he apphed in the case of nationals of States which cannot adopt 
the mternational scheme because they do not possess an adequate 
msurance or non-contiibutory pensions scheme. 

Totalisation Insurance Periods 

4. Do you consider that, for the purpose of maintaining 
rights in course of acquisition as against each institution 
concerned, the periods to he totalised should comprise : 

( a) contribution periods ; 

(b) and also periods in respect of which contributions are 

not payable but during which rights arc maintained, 

either ( i) under the law of at least one of the institutions 
concerned ; 
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or (it) only under the law of the institution which is 
totalising ? 

Please state whether j^ou prefer solution (i) or 
solution (ii). 

6. Further, do you consider that, for the purpose of main- 
taining rights in course of acquisition, the periods to be totalised 
should comprise : 

(a) periods during which a pension is paid by an invalidity 

insurance, old-age insurance, or widows’ and orphans’ 
insurance, institution of any other Member adopting 
the international scheme ? 

(b ) and also periods during which a pension or other cash 

benefit is paid by another branch of social insurance 
of another Member adopting the scheme in so far as 
a corresponding pension or other cash benefit, paid 
under the law of the institution which is totalising, 
would maintain rights in course of acquisition ? 

AUSTEL4 

4 (a) The reply is in the affirmative 

(b) (i) The reply is in the affirmative, on the understanding 
that m all cases the national law of that country is applied in which 
the periods in question were spent 

(n) The reply is in the negative 

5 (a) The reply is in the affirmative 
(bj The reply is in the affirmative 

Belgium 

4 (a) The reply is m the affirmative 

(b J The reply is in the affirmative 

(ij and (uj Under the law which was apphcable to the insured 
person at the time when he was accomphshmg these periods 

6 (a) and (bJ In the case of old-age pensions, the cumulation 
of several pensions should he allowed On the other hand, the 
cumulation of old-age pensions with invahdity pensions is not 
admissible 

Fmally, cumulation of several mvahdity pensions granted for 
the same cause cannot be admitted. 

Brazil 

4 (a) The reply is in the affirmative 

(b) (i) The reply is m the negative 

(ii) Yes, only under the law of the mstitution which is totalismg 
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5 (a) The reply is in the affirmative 

(b ) The reply is in the negative 

Bulgaria 

4 The periods to he totahsed for the maintenance of rights 
should comprise (a) contribution periods 

(b) The reply is m the negative 

(^^) Only under the law of the institution which is totalismg. 

5 (a) The reply is in the affirmative 

(b) The reply is m the negative 

CmLB 

4. (a) The reply is in the affirmative 

(bj The nghts should be mamtamed solely imder the law of 
the institution that is totahsmg (solution (ii)) 

5 (a) The reply is m the affirmative. 

(b) hTo reply is given 

China 

4 It IS desirable that the periods to be totahsed should com- 
prise 

fa) contribution periods , 

(b) and also periods in respect of which contributions are 
not payable but durmg which rights are mamtamed under the 
law of the mstitution which is totahsmg (ii) 

6 It is desirable that the periods referred to in paragraphs (a) 
and (b) should both be included for the purpose of totalisation. 


France 

4 (a) The reply is in the affirmative. 

(b) Same reply as to Question 3. 

5 Same reply as to Question 3 

Hungary 

4 For the purpose of mamtammg rights m course of acqmsition 
as against the msurance mstitutions of Members adoplmg the 
scheme, the Government considers it necessary that there should 
be totahsation ot (a) contribution periods, and (b) periods in respect 
of which contributions have not been payable but durmg which 
nghts are mamtamed As regards the method to be adopted, it 
approves the solution indicated under (i). 
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5 As under the legislation of the ma3ority of States the periods 
mentioned are reckoned for the purpose of maintaimng rights m 
^ course of acqmsition, masmuch as the heneficiary of the pensions 
cannot, as a rule, accept insurahle employment durmg such periods, 
the Government is of opimon that the periods specified under (a) 
and (h) should be taken mto aceoimt. 

Italy 

4. The mternational scheme for the mamtenanee of rights 
in course of acqmsition should aim at securing some measure of 
uniformity on certam points in the insurance legislations which 
apply to migrant workers 

As regards the totalisation of periods for the purpose of mamtam- 
mg rights m course of acqmsition, it should be recogmsed that if an 
msured person migrates from a country A to a country B m which 
he IS also msured, the legislative provisions hmitmg the mamtenanee 
of rights m countey A will cease to apply to him and he will become 
subject to those of country B, and mce vetsa 

Only by applying this principle will it be possible to protect 
migrant workers and to avoid a situation in which a right to pension 
recogmsed by one Member m respect of its quota of contribution 
periods or assimilated periods is mvahdated owmg to the refusal 
of another Member to recogmse the right because the time hmit for 
its mamtenanee has been exceeded or because the periods themselves 
are not recogmsed 

For these reasons the Government considers that for the purpose 
of mamtaimng rights in course of acqmsition the periods to be 
totahsed should be the contribution periods (a) and the assimilated 
periods lecogmsed under the law of at least one of the institutions 
concerned (h) (%) 

5 In the particular case mentioned in question 6, and m view 
of what has been said above, it is considered that for the purpose of 
mamtauung rights m comse of acquisition, the periods to be totahsed 
should mclude those during which a pension is paid by an mvahdity 
insurance, old-age msm’ance, or widows’ and orphans’ insurance 
institution of any other Member adopting the international scheme 
(a), and also those durmg which a pension is paid by another branch 
of social insurance, provided that, and for so long as, such periods 
are recogmsed under the law of the Member which is totahsmg 

Luxemburg 

4 and 5 For the purpose of mamtammg rights in course of 
acqmsition as agamst each of the mstitutions concerned, the periods 
to be totahsed should mclude contribution periods and also periods 
in respect of which contributions are not payable but durmg which 
rights are mamtamed under the law of the institution which is 
totalising, together with the periods mentioned in Question t (a) 
and (h) 

Netherlands 

4 (a) The reply to this Question raises one of the difficulties 

referred to m the “ Preliminary observation on page 16 



26 


The legislation of the ISTetherlands is based on the principle 
that a person who has once been insured remains always an insured 
person, and that the contributions paid, and the rights m course 
of acquisition resulting from the contributions paid, remain intact 
without the insured person being obhged to make any payment 
or take any other action whatsoever m order to maintain his rights 
The Government is nevertheless aware that a different system is 
m force in other countries, and that in many countries rights m 
course of acquisition may be lost if contributions cease to be paid 

The Government of the Netherlands is of opinion that for the 
purpose of the scheme, the periods of insurance spent by a worker, 
whether in one country or another, should be regarded as a whole 
In accordance with this prmciple, a worker who had been insured 
m one country and had paid his contributions (or in respect of 
whom contributions had been paid), and who became subiect 
to msurance in another country for the purpose of which contribu- 
tions had been paid by or in lespect of him, should be entitled, 
for the purpose of maintaining his rights m course of acquisition 
in the foimei country, to reckon the contributions paid in the latter 
country and vtee ve7sa It follows that the Government's reply 
to Question 4 faj is m the affirmative 

(h) Totahsation should also apply to periods during which the 
worker was insured but was not requued to pay contributions The 
non-payment of contributions should be examined in the hght of 
the legislation of the country in which the woiker was subject to 
msuiance duimg the period for which contributions weie not paid 
The following example will make the lephes to Questions 4 (h), (t) 
and (it) clear 

Take the case of a workei who has been subject to msuiance in 
countiy A for a certam period and has paid contributions during that 
period He goes to countiy B, becomes subject to the msm’ance in 
operation m that country, and contributions are paid m respect of 
him m countiy B He then falls sick Under the law apphcable 
to him at that moment, namely, the law of country B, he is exempt 
from the payment of contiibutions throughout the period of his 
sickness For the purpose of maintaining his rights m couise of 
acquisition and the vahdity of the contributions paid m both 
countries A and B, the period of sickness should be totahsed But if 
under the legislation of country B he is not exempt from the payment 
of contributions, the period of sickness should not be totahsed in 
country A 

6 (a) The reply to this question is identical with that to 
Question 4 

Periods during which a pension is paid should be totahsed only 
when, under the national legislation in virtue of which the pension 
IS paid, a worker is exempt from the obhgation to pay contiibutions 
for the period during which he is in receipt of the pension 

(h) Totahsation should not be effected in the case of pensions 
paid otherwise than as benefit under mvahdity msurance, old-age 
msurance, or widows’ and orphans’ msurance, unless under the 
legislation in virtue of which the pension is paid there is no obhgation 
to pay compulsory mvahdity, old-age, or widows’ and oiphans’ 
msurance contributions for the period during which the pension is paid 
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Poland 

4 The Government is in favour of totahsation, for the purpose 
of mamtaimng rights in couise of acquisition, of (a) contribution 
periods, (b ) periods in respect of which contributions are not payable 
but during which rights are mamtamed under the law of at least 
one of the mstitutions concerned (pomt (i)) 

The totahsation of insurance periods for the mamtenance of 
rights in course of acquisition is a fundamental prmciple of the 
mternational scheme for the mamtenance of rights Unless this 
prmciple is apphed broadly and effectively, it will not be possible 
to remedy the principal defect m the present situation of workers 
affihated to msurance institutions m several States Moreover, 
there does not appear to be any necessity, eithei from the techmcal 
or from the social pomt of view, to restrict the msurance periods 
reckoned for the puriiose of totahsation to contribution periods 
Yet this IS exactly what w'ould happen if the method indicated 
under (ii) were adopted There would be no modification at all 
of the legal situation arising from the national legislation, and 
the adoption of a solution of this kind would not result in any 
mternational progress as legards the totahsation of assimilated 
periods'm the new international scheme for the mamtenance of rights 

Further, the adoption of the restrictive solution would result 
m the persons concerned suffering serious loss Whenever insured 
persons ceased to pay contributions, for example because they 
were unemployed, they would be obliged to consider, m the hght 
of the legislation of each country, m wluch they had been succes- 
sively msured, how they could ensure the eventual mamtenance, as 
agamst each of these countiies of rights m course of acqmsition 
winch would very often be determined in a different way under 
each legislation It would thus be very difficult, if not m practice 
impossible, to maintain lights m a situation m Avbicli migrant 
workers may well find themselves and which certainly deserves 
consideration 

It therefore seems more reasonable to adopt the proposal indicated 
under (t), which is based on the prmciple that as long as an msmed 
person mamtams Ins rights in course of acquisition m one country, 
owing to the fact that certam assimilated periods aie reckoned, 
his rights do not lapse m respect of the other countries, even if under 
the legislation of those countries these periods are not taken mto 
account, as would be the case under the method mdicated under (ii) 
as it IS mterpreted by the Pohsh Government Moreover, the pim- 
ciple IS already admitted m various bilateral Conventions 

5 faj Yes In the absence of a provision of this kind, rights 
m course of acqmsition m one State m which, for example, the 
conditions for the payment of mvahdity benefit were more rigorous 
might lapse durmg a period m which the msured person would 
already be drawing an mvahdity pension from the msurance scheme 
of a State in which the conditions of benefit were more favourable 

fbj Yes If benefit periods in two countries are to be assimilated 
for the purpose of the mamtenance of rights m course of acqmsi- 
tion, it would seem to be necessary hkewise to assimilate within 
the same hmits benefits paid by another branch of social msurance 
the receipt of which would mamtam rights m course of acqmsition 
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Spain 

4 (a) and (h) The reply is in the affirmative, consistently 

with the view expressed m 1932 , acconnt mnst he taken of both 
contribution periods and assimilated periods for the purpose of the 
mamtenance of rights and for the reckomng of the quahfymg period. 
The Government prefers the proposal mdicated under j of clause 
(b), smce that indicated under (tt) would not completely achieve 
the desired end, which is the maintenance of duly acquired rights. 

6 (a) and (b ) The reply is m the affirmative on both clauses. 

If the periods mdicated m clauses (a) and (b) were not totahsed, 
there would be a risk of the insured person losing the rights he had 
acquired under a particular mstitution m w^hich the conditions for 
the payment of benefit did not coincide with those of another 
institution 


SlVEDEN 

4 (a) The reply is m the affumative 

(b) The reply is in the affirmative. 

(i) and (ii) It would seem to be appropriate to apply the 
law of the institution with which the person concerned was insured 
durmg the period m question 

5. (a) The reply is in the affirmative. 

(b ) Yes , but it would seem that the question of the legal 
consequences of the receipt of coriesponding benefits ought to be 
settled m accordance -with the law of the institution with which the 
peison concerned was msured durmg the peiiod m question. 

Yugoslavia 

4 The periods to be totahsed should include both contiibution 
periods and periods in respect of which contributions are not payable 
but durmg which rights are maintained under the law of the institu- 
tion which IS totahsmg If the rule mdicated under 4 (b) (i) were 
adopted, the persons affected by the rule would be m a pnvileged 
position as compared with peisons msured in one country only. 

5 (a) The reply is m the affirmative as regards periods dmmg 
which an mdividual pension is paid by an invahdity and old-age 
msurance mstitution, provided that a coiresponding pension paid 
under the law of the institution which is totahsmg would maintam 
the rights m course of acquisition, an exception bemg made m the 
ease of mvahdity pensions granted for a small reduction of earmng 
capacity The periods durmg which a pension is paid to an msured 
person under widows’ and orphans’ msurance should not be totahsed 
for the purpose of the mamtenance of rights m course of acqmsition. 
Pensions paid by widows’ and orphans’ msurance institutions should 
accordmgly be ehmmated 

(b) The reply is m the affirmative 
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6. Do you consider that, for the purpose of reckoning the 
qualifying period (minimum duration of liability to insurance) 
or the number of contributions prescribed for entitlement to 
special advantages (guaranteed minimum pensions) as against 
each of the institutions concerned, the periods to be totalised 
should comprise : 

(a) contribution periods ; 

(b ) and also periods in respect of which contributions are 

not payable but which are counted for the purpose ^ 
of reckoning the qualifying period or the prescribed 
number of contributions : 

either (i) under the law of at least one of the institutions 
concerned ; 

or (ii) only under the law of the institution which is 
totalising ? 

Please state whether you prefer solution (i) or 
solution (%i). 

Austria 

6 (a) The reply is in the affirmative, on the understanding 

that m all cases the national law of that country is apphed m 
which the penods m question weie spent 

(h) (%) The reply is in the affirmative 

(ii) The reply is m the negative. 

Belgium 

6 (a) The reply is m the affirmative 

(b) The reply is m the affirmative. 

(t ) and (ii) Under the law which was apphcable to the msured 
person at the tune when he was accomphshmg these periods 

Brazil 

6 (a) The reply IS m the affirmative 

(b) (i) The reply is m the negative. 

(vi) Xes , only periods which are counted under the law of the 
mstitution which is totahsmg 

Bulgaria 

6 (a) The reply is in the affirmative 

(b) The reply is in the negative 



— 30 


Chile 

6 (a) The reply is m the affirmative. 

(h) Yes , only under the law of the institution that is totahsmg. 

China 

6 The periods to be totahsed should comprise contribution 
periods and also periods in respect of which contributions are not 
payable but which are counted for the purpose of reckoning the 
qualifying period or the prescribed number of contributions under 
the law of the institution which is totahsmg (b) (ti) 

Prance 

6 (a) The reply is in the affirmative 

(b) Same reply as to Question 3 

Hungary 

6 The Government considers it desirable that the penods 
indicated under (a) and (b) should be totahsed As regards the 
method to be followed, it proposes the solution indicated under (i). 

Italy 

6. While for the purpose of mamtaimng rights in com’se of 
acquisition, which represent a claim that will mature in time, it 
seems fair to adopt the more liberal solution when totalising periods, 
for the purpose of reckomng the quabfying penod (minimum duration 
of insurance) prescribed for entitlement to guaranteed mimmum 
pensions, on the other hand, it does not seem possible to go beyond 
the provisions made by the State concerned for those wdio are 
insured only under its own law 

While it IS considered that the contribution periods (a) should 
be totahsed, it is thought that periods in lespect of which contri- 
butions aie not payable, but which are counted for the purpose of 
reckomng the quahfsang period, should be totalised only to the 
extent provided for in the law of the institution which is totahsmg 
(b) M 

Luxemburg 

6 For the purpose of reckomng the quahfymg period as agamst 
each of the insurance institutions concerned, the penods to be 
totahsed should comprise contribution periods and also periods in 
lespect of which contributions are not payable but ivhich are counted 
for the purpose of reckoning the qualifying period under the law 
of the institution which is totahsmg 

Netherlands 

6. For the purpose of reokomng the qualifying period and the 
number of contributions required for entitlement to special benefits, 
the periods during which the worker has been subject to msurance in 
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the different countries or the number of contributions paid in the 
different countries should be totalised Periods for which contribu- 
tions are not paid should be totahsed only if non-payment of the 
contributions is in accordance with the national legislation apphcable 
to the msured person during the period of non-payment It foUows 
that when the accomphshment of the quahfymg period entails the 
payment of contributions, only contributions that are actually paid 
can be reckoned 


Pot the rest, the reply is identical with the reply to Question 4 
(T)) (i) and (ii) 


Poland 


6 The reply is m the affirmative to both (a) and (h) The 
Government is m favour of the method indicated imder (%i) 

It would seem to be excessive to take into accoimt. for the pm’- 
pose of reckomng the quahfymg period, assimilated periods which 
are not generally provided for by national legislation, merely because 
such periods are taken mto account under the legislation of another 
State m which the worker had been msured The length of the 
quahfymg period is such an essential condition of invalidity, old- 
age and widows’ and orphans’ insurance that to grant a privilege 
in this respect to persons insured successively m several conntnes, 
as compared with those who are msured only in one country, might 
be considered as excessive 

Under the method indicated m (i), such peisons would have 
benefited m country A by the talang into account, for the purpose 
of reckomng the quahf^g period, of assimilated periods not 
recogmsed under the legislation of that country, simply because 
such periods are recogmsed under the legislation of country B or C 
where they might have spent a relatively brief period of msurance 
The non-adoption of the method mdicated under (i), as regards 
the reckomng of the quahfymg period, does not entail for the persons 
concerned aU the difficulties which would result from the non- 
adoption of the same course as regards the mamtenance of rights 
m course of acqmsition There is no reason for adopting a method 
which would be very disadvantageous to the persons affected and 
which departs so considerably from the provisions of the national 
legislation It should be noted, moreover, that so far as is known 
a method of this kind is not provided for m any bilateral agreements. 


Spain 

6 (a) The reply is in the affirmative 

(h) The reply is in the affirmative to (i) See the reply to 
Question 4 and the view there expressed 


Sweden 

6 (a) The reply is m the affirmative. 

(b) The reply is m the affirmative 

(i) and (li) i^es , it would appear necessary to apply the 
law of the institution with which the person concerned was msured 
durmg the period m question 
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Yugoslavia 

6 As was pointed out in tlie reply to question 4, the Govern- 
ment IS m favour of the totahsation of contribution periods and 
periods m respect of which contributions are not payable but which 
are counted for the purpose of reckomng the qualifying period or 
the number of contributions piescribed under the law of the 
mstitution which is totahsmg (affnmative reply to 6 (a) and 
6 (h) (ii)) 

1 (a). Do you consider, however, that a restriction should 
be applied where the national law of one of the Members con- 
cerned subjects the grant of certain advantages to the condition 
that the periods must have been spent in an occupation covered 
by a special insurance scheme (e.g. salaried employees’ insurance, 
miners’ insurance) ? 

(b) If so, do you propose that in such eases only periods 
spent under the corresponding speeial insurance scheme of the 
other Member or Members concerned should be totalised for 
the purpose of reckoning the qualifying period or the prescribed 
number of contributions ? 

(c) Where, however, there does not exist in one of the 
States Members referred to in paragraph (b) a special insurance 
scheme for the occupation in question, do you agree that periods 
spent in that State in the occupation in question under a non- 
corresponding scheme should be totalised for the purpose of 
reckoning the qualifying period ? 

(d) If the reply to fcj is in the affirmative, should totali- 
sation be effected compulsorily, or at the discretion of the 
institution reckoning the quahfying period ? 

Austria 

7. (a) The reply is m the affirmative 

(h) The reply is m the affirmative 

(c) The reply is in the affirmative 

(d) Totahsation should be effected compulsorily 

Belgiu&i 

7 (a) and (b) The rephes are in the affirmative 

( c) The reply is in the negative 

Brazil 

7 (a) The reply is in the affirmative 

(b) The reply is m the affirmative 

(c) The reply is m the affirmative 

(d) Totahsation should be left to the discretion of the mstitution 
reckomng the qualifying period 
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Bulgaeia 

7 (a)^ (1)) and (c) The replies are in the affirmative 

(d) Totahsation should he effected at the discretion of the 
institution called upon to reckon the qualifying period 

Chilb 

7 (a), (b) and (e) The rephes are in the affirmative 

(d) Totahsation should he left to the discretion of the msti- 
tution reckonmg the qualifying penod 

China 

7 (a) In such a case a restriction should he apphed 

(b ) The ,reply is m the affirmative 

(c) In that case, the Government agrees that penods spent 
m that State m the occupation m question under a non-correspondmg 
scheme should he totahsed 

(d) Totahsation should he effected compulsorily 

France 

7 The mteinational scheme should apply only to social msur- 
ance schemes vihich are general m scope (mcludmg salaried employees’ 
msurance schemes) and to miners’ msurance schemes , it should 
not he extended to special schemes such as those in force for workers 
and employees on railways (national systems and secondary or 
local systems, tramways), naval conscripts, salaried employees 
m puhhc services, etc 

Hungary 

7 (a) The apphcation of restrictions is desirable when the 

national law of the Members concerned subjects the giant of certain 
advantages to the condition that the periods must have been spent 
m occupations covered by a special msurance scheme 

(b) For the purpose of reckoumg the quahfymg penod oi the 
prescribed number of contributions, the only periods to be totahsed 
should be periods spent under the corresponding special insurance 
scheme of the other Member or Members concerned It would, 
however, be equitable to provide that when, under the national law 
of the State which is totahsmg or under the law of another State 
Member, a period spent under a general scheme has to be reckoned 
together with a period spent under the special scheme, the recipro- 
cal totahsation of the periods spent under the two different schemes 
should be obhgatory even m relations between States. 

(c) When theie does not exist m one country a special msurance 
scheme for a particular occupation, it is desirable that for the puipose 
of reckomng the quahfymg penod, periods spent by the insured 
persons under different schemes should be totahsed 

(d) Totahsation should be effected compulsorily. 
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Italy 

7 The lestriction mentioned in Question 7 is justified by the 
advantages gvanted under special insurance schemes on condition 
that a certam period of tune has been spent m the occupation 
covered (earher pensionable age m the case of old-age insurance, 
higher rate of pension, etc ) From this pomt of view totahsation 
might be effected for the purpose of reclmmng the qualifying period 
or maintaimng rights m course of acqmsition if the periods have 
aU been spent under special schemes of the various States Members, 
or m the event of there being no special scheme, under a general 
scheme but m the same occupation 

hTevertheless attention must be di’awn to the fact that when 
the law estabhshes no connection between special and general schemes, 
as IS the case m certam coimtiies, a person who is insured under a 
special scheme and who owmg to migration changes his occupation 
and becomes insured under a general scheme loses aU his rights, 
both as regards the qualifying period and as regards the rights in 
course of acqmsition m respect of the contribution periods spent 
under the special scheme 

Some connection should therefore always be estabhshed, and if 
there is no geneial scheme m one of the Member States, promsion 
should be made for less favourable conditions which nevertheless 
permit of totahsmg aU the contribution periods whatever the scheme 
under which they have been spent 

Subject to this reservation, the rephes to paragraphs (a) (h) 
and (o) oi Question 7 are m the affumative, while as regards para- 
graph it is held that totalisation should be effected compulsorily 

Luxemburg 

7 In the case of special msurance schemes contribution periods 
should be reckoned only in accordance with the law of the mstitution 
which IS effecting totahsation 

Where theie does not exist m one of the States concerned a 
special msurance scheme for the occupation in question, periods 
spent in that State and in that occupation under a non-corresponding 
scheme should be totahsed for the purpose of reckomng the quahfymg 
period 

Netherlands 

7 Some latitude ought to be allowed to the different countries 
on this pomt Each country ought to be at hberty to totahse only 
the periods spent or the contributions paid in accordance with the 
rules of a corresponding insurance scheme 

The rephes to (a) and (h) are m tbe affumative 

The reply to (c) is also in the affumative 

Totalisation should be effected compulsorily 

Poland 

7 (a) and (b) In principle, the restrictions mdicated m these 

clauses should be apphed 

(c) The Government is of opmion that if there is no special 
msurance scheme m country A, it wiU be necessary to take mto 
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account for the purpose of reckoning the quahfying period, or the 
number of contributions reqmred under a special insurance scheme m 
foice in countryB, periods spent under the general msurance scheme 
of country A while working in the occupation m question The 
reason for the restrictions indicated in clauses (a) and (b) ib usually 
the desire to mamtain the special advantages m favour of persons 
employed m the occupation for which the special msurance scheme 
has been estabhshed This characteristic would be destroyed for 
the special benefit of persons msm’ed in several countries if periods 
of insurance spent outside the occupation had to be taken mto 
account Hence the abandonment of the restriction in the case 
mdicated in clause (g) would appear to be justified, and all the 
more so smce there may be some difficulty in drawmg a strict hne of 
demaication between special schemes and geneial schemes Thus, 
the woikers’ pension msuiance scheme in force in Poland under 
the Social Insurance Law of 20 March 1933, although it does not 
jirovide for a sepaiate scheme of pensions insurance for imners, 
fixes for this class of workers a higher rate of contribution than is 
apphed geneially, confeirmg on them and then famihes m return 
more favourable rights to benefit than those enjoyed by other 
classes of workers Periods spent by mmers under a general scheme 
of msurance with a higher rate of contribution and with special 
benefit rights ought m any event to be assmnlated, when the mtei- 
national regulations are bemg apphed, to those siient under a special 
scheme for mmers 

(d) In the event of the lule indicated va. (c) bemg adopted, it 
should be apphed compulsorily To make the application of the 
rules dependent on the decision of the mstitutions would be m 
confhct ivith the general chaiacler of the obbgations flowmg from 
the Convention 

Spaik 

7 (a) The Government prefers to reply in the affirmative, 

since it would not be eqmtable that a person should be able to pass 
from a general msurance scheme to a special scheme without 
complymg with certam safeguardmg conditions and without bemg 
subject to certain restrictions designed to avoid loss to the special 
scheme 

(b ) The Government does not accept the arrangement proposed 
smce, Wilde admitting that there is not an absolute paiity between 
general schemes and special schemes as regards totahsation, it is 
also of the opmion that there should not be any absolute separation 
between the two lands of schemes 

(g) The Government accepts the suggested arrangement, which 
IS already embodied m the Pranco-Spamsh Agreement though its 
operation is not limited to the reckonmg of the quahfymg period 

(d) Totahsation should be effected compulsordy, smce this 
would give the maximum of security and ensure the greatest 
uniformity m the apphcation of the Convention. 

S^^^EDEK■ 

7 It would seem to be doubtfully necessary or expedient 
to comphcate the Convention by including in it provisions of the 
kmd suggested 
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TtJGOSLAVlA 

7 (a) A restriction to the principle of totahsation should 

he applied wheie the national law of one of the Members subjects 
the grant of certain advantages to the condition that the periods 
must have been spent m an occupation covered by a special insurance 
scheme 

(I) In deteimimng the periods which should be totahsed, it 
is desirable to take as a basis the legislation of the country in which 
each period was accomplished If the legislation of the country 
m which the msurance period was accomphshed takes account, as 
regards the calculation of the quahfying period and the number of 
contributions required, of affihation to a special msurance scheme 
for the purpose of a corresponding special insurance scheme m the 
same country, the rule adopted by that legislation should be apphed 
to the same extent m the international spheie 

(c) Where, however, there does not exist m one of the States 
mentioned m paragraph ^ special msmance scheme for the 
occupation m question, it might be agreed that the periods spent 
m that State m the occupation m question imder a non-corres- 
ponding scheme should be totahsed for the calculation of the 
quahfying peiiod, provided that the occupation in question is 
undoubtedly covered by the special insurance scheme of the country 
m winch the qualifying period is reckoned In case of doubt, the 
periods should not be totahsed Totalisation should only be carried 
out lE the non-coriespondmg msurance scheme is at least equivalent 
to the special msurance scheme m the country winch is totahsmg 
If such IS not the case, it is necessary to determme an equahsation 
constant This could be done either by agreement between the 
institutions or by the body mentioned m question 42 In order to 
avoid all the difficulties to which such totahsation might give rise, 
it might be laid down m general that periods spent under a 
non-corresponding msurance scheme should be reckoned at only 
half their actual duration m totahsmg for the purpose of calculating 
the quahfying period and the number of contributions required 

(d) It IS not desirable to leave totahsation to the discretion of 
the institution which reckons the quahfying period 

Note The Government would also agree to a negative reply 
to Question 1(c) 


8. Do you consider that the rules for the totalisation of 
msurance periods for the purpose of reckoning the qualifying 
period should also apply ; 

(a) to the recovery of rights ? 

(h) to the right to enter voluntary insurance ? 

Austria 

8 (a) The reply is m the affirmative 

(b) The reply is m the affirmative 
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BELGIXiai 

8 (a) and (b) The replies are m the affirmative. 

Brazil 

8 (a) The reply IS m the affirmative 

(b ) The leply is m the affirmative 

Bulgaria 

8 (a) The reply is in the affirmative 

(b) The leply is m the negative 

Chile 

8 (a) and (b) The rephes are m the affirmative 

China 

8 The Government considers that the rules foi totalisation 
should apply to (a) and (b) 


France 

8. The reply is m the affnmative 

Hungary 

8 (a) and (h) The rules for the totahsation of insurance 

periods for the purpose of reckomng the quahfymg period should 
also apply to the recovery of rights and to the right to enter voluntary 
insurance 

Italy 

8 It IS considered that the totahsation of insurance periods 
should also apply to the recovery of rights and to the light to enter 
voluntary msurance 

Luxemburg 

8 Favourable consideration might be given to the extension 
of the rules concernmg the totahsation of insurance periods for the 
purpose of reckomng the quahfymg period to the recovery of rights 
and to the right to enter voluntary insurance 

Hetherlands 

8 The rephes are m the affirmative to both (a) and (b) 

Poland 

8 The reply is in the affirmative to both (a) and (b). 



Spain 

8 Yes , the refusal of this right to migrant workers would he 
a serious injury to them, foi it would mean denymg to them m the 
mternational regulations a right which is ensured hy almost all 
national legislation The prmciple is recognised in the Franco- 
Spanish Agreement (Article 8, section 1) 

SlTODEN 

8 (a) The reply is m the affirmative 

(h) The leply is in the affirmative 

Yugoslavia 

8 The rules for the totahsation of msurance periods for the 
purpose of leekonmg the quahfymg period should in any case apply 
to the recovery of rights and perhaps also to the right to enter 
voluntary msuiance 

When, however, under the law applymg to an msurance mstitu- 
tion, compulsory insurance is mcompatible with voluntary msurance, 
compulsory msurance m another country should result m loss of the 
right to enter voluntary msurance even if that right is acquired hy 
the totahsabion of insurance periods 


9. Bo you propose to proiddc that contribution periods 
and assimiiatcd periods spent simultaneously in two or more 
States Members participating m the scheme shall be reckoned 
once only for the purpose of totalisation ? 

Austria 

9 The reply is in the affirmative 

BELGIUjVI 

9 Each country should take account of the periods of hahihty 
to msurance on the basis of its ovm law and should not take into 
consideiation for the purposes of totahsation the periods of hahihty 
to insurance which may have been spent simultaneously under the 
law of another country 

Brazil 

9 The reply is in the affirmative 

Bulgaria 

9 The reply is in the affirmative 


CmLE 

9 The periods mentioned should he reckoned once only, hut 
consideration might he given to mdividual cases 
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China 

9 The Government proposes that these periods should he 
reckoned once only for the purpose of totahsation 


T'rancb 

9 The leply is in the affnmative 


Htjngaby 

9 Contribution periods and assimilated periods spent simul- 
taneously m two or more States Members should be reckoned once 
only for the purpose of totalisation 


Italy 

9 Ir IS consideied that contnbution periods spent simul- 
taneously m two or more States Members participatmg m the 
scheme should be reckoned once only for the purpose of totahsation 


LUXEMBiniG 

9 A provision to"^this effect is mdispensable 


jS’ltheelanls 

9 Yes , these peiiods should be leckoned only once for the 
purpose of totalisation 

Poland 

9. The reply is in the affirmative 


Spain 

9 Yes , this rule is laid down m the Spamsh Agreement with 
France (Article 8, section 1) and m almost aU mternational treaties 
deahng with msurance Amy other arrangement would be eqm- 
valent to placmg the migrant worker m a privileged position as 
compared with other msured persons 


Sweden 

9 The reply is in the affirmative 


Yugoslavia 

9 The Government considers that contnbution periods an 
assimilated periods spent simultaneously m two or more Stated 
Members should be reckoned once only for the purpose of totalisations 
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10. (ci ) Bo you propose that it should he laid down that, 
for the purpose of totalisation, periods should be reekoned only 
if in the aggregate they exceed a certain minimum ? 

(b ) If so, must this minimum have been spent 

(%) under a particular national scheme of invalidity 
insurance, of old-age insurance, or of widows’ and 
orphans’ insurance ? 

or (^^ ) entirely with a particular insurance institution ? 

(c ) How do you propose to fix this minimum ? 

Austria 

10 (a) The reply is in the negative 

Belgium 

10 (a) and (b) A distinction should be made between that 

part of the pension winch is constituted by the system ot capitahsa- 
tion and that formed by the system of distribution In the first 
case the reply is in the negative and in the second affirmative 

The Government considers that a mmnnum of thiee years' 
contributions, consecutive or not, should be fixed 

Brazil 

10 (a) The reply is in the affirmative 

(b) Under a particular national scheme of invahdity msurance? 
of old-age insurance, or of mdows’ and orphans’ insurance 

(c) The Government proposes that the minimum should be 
fixed at twelve months’ contributions 

Bulgaria 

10 (a) The reply is m the affirmative 

(b) The mimmum m question should have been spent entirely 
with a particular mstitution (it) 

(g) 52 weeks 

Chile 

10 (a) The reply is m the affirmative 

(b) Under a iiarticular national scheme of mvahdity msurance, 
of old-age insurance or of widows’ and orphans insurance 

(c) Seven months’ contributions 

China 

10 2sfo , short periods should not be disregarded 
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France 

10 Same reply as to Question 3 
- Hungary 

10 fa j It IS not desirable to prescribe minimum periods for 
the purpose of tbe mamtenance of rights m course of acqmsition 
However, m view of the fact that a quahfymg period has to be 
completed, and m view of the other conditions for the acqmsition 
of lights, only periods which reach a certain minimum should be 
reckoned 

(b) The minimum period must have been spent under a particular 
national scheme of msmunce (the solution suggested under (i)), and 
not with a particular msurance mstitution 

(c) The Government proposes that the minimum should be 
fixed at twelve contribution weeks 


Italy 

10. Question 17 below refers to the possibihty of disregarding 
short periods for the purpose of apportiomng the habihty of the 
several institutions Question 10 lefers to the possibihty of a 
similar procedm'e, which might be applied m a different degree, for 
the purpose of totabsation 

In the case considered, the effect of disiegardmg short periods 
would be chiefly felt when the pmpose of totabsation is to reckon 
the quahfymg period In social legislation, particularly as regards 
invalidity or widows’ and orphans’ pensions, a quabfying period 
confers the special advantages of guaianteed minimmn pensions, 
but if it has not been completed it involves the loss of aU rights 
If this is borne m mind, it wiU be seen that aU insurance periods, 
however short, are very important and should therefore be taken 
into account 

The reasons for disiegardmg such periods could only be based 
on admimstrative convenience. They have some sigmficance when 
the payment of small sums, such as would give use to excessive 
admimstrative work, is under consideration , but this pomt is 
covered by Question 17, while there can be no great difficulty in 
keeping a record even of short periods Moreover, if allowance is 
to be made for the accumulation of successive periods, even when 
they are not consecutive, a continuous record will be essential 

On the other hand, as wdl be explained in the reply to Question 17, 
if uneven distribution is to be avoided, the minimmn period should 
not be a fixed one but should be proportional to the aggregate 
period, and to this end a eontmuous record is necessary If a period 
of only three months were to be disregarded, as in the example given 
m the draft Questionnaire approved by the Conference, an msured 
person who had in fact paid contributions for the whole period of 
qualification (for instance 3 months m A and 34 months m B where 
the quahfymg period is three years) might lose his right to pension 

For these reasons the replies to Question 10 (a), (b) and (e) 
are m the negative 
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Luxemburg 

10 Periods whicli m tlie aggregate do not exceed tlurteen 
contribution 'vreelis spent under the same insurance institution 
should be excluded 

Netherlands ^ 

10 The reply to this Question is in the negative There is no 
reason why a short period of insurance should not count 

Poland 

10 (a) The Government does not consider it necessary to 

fix a Tnimm um for the periods to be totahsed A number of bilateral 
agreements make no provision for such a restnction The exclusion 
of insurance periods of even a relatively shoit duration spent m 
another country nught be prejudicial to the insured persons or their 
dependants by depriving them, m cases where periods below a 
ceitam minimum were not counted, of the right to benefit Certam 
admimstrative reasons might justify the exclusion of minimum 
periods, for the purpose of a pioportional reduction of benefits, by a 
State in which insurance periods of longei dm’ation have been spent, 
as well as the non-payment of benefits by a State under the insur- 
ance scheme of which minimum periods have been sjient , but they 
should not, by the application of such a restriction, entirely deprive 
msured persons or their dependants of insurance benefits from all 
of the States concerned 

(h) In the event of the proposal contamed m (a) being adopted, 
the Government would suggest that the minimum should have 
been spent under a particular national msurance scheme (i) There 
appears to be no justification whatsoever for the proposal contamed 
in (ii) So far as the Government is awaie, such a restriction is 
not provided for in any bilateral agreement It would not be just 
to lay down a rule lyhich would liave the effect of excludmg horn 
totahsation periods which, if totahsed, would constitute a long 
period of insurance but none of which, if distributed over periods 
spent with different insurance institutions, would reach the mim- 
mum fixed by the Convention 

fcj In the event, however, of the principle of mimmiim periods 
being adopted, the Government would propose that as short a 
mimmum as possible be fixed, not exceeding three months 

Spain 

10 faj Yes , this rule is very generally adopted in international 
treaties It figures m the Franco-Spamsh Agreement (Article 8, 
section 3 fznej and it is required for admimstrative reasons 

fbj ( r) Yes , it would be unjust to exclude these periods from 
totahsation 

(g) The Government proposes a period of 75 contribution days 
or 13 contribution weeks under the same national scheme of 
insurance, this bemg a condition which has already been accepted 
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Sweden 

10 (a) The leply is m the affu'mative 

(h) The reply is in the affirmative to (t) and in the negative 
to (ll) 

(o) {ISTo leply is given) 


Tdgoslavia 

10 (a) The Government considers that for the purpose of 
totahsation, periods should be reckoned only if they exceed a certam 
minimnm. 

(1) ) and (g) This mnmnnm should be fixed at not less than six 
and not more than twelve months if it has to be spent under the same 
national mvahdity, old-age and widows’ and orphans’ msurance 
scheme, and not more than six months if it has to be spent entirely 
with a particular msurance mstitution 

Where national legislation excludes from totahsation the periods 
spent with the same institution which do not reach a certain minimum 
withm a fixed time limit, the periods thus ehmmated by national 
legislation should be excluded from totahsation provided that they 
do not amount to twelve months in all 

DETERUnNATION OF BENEFIT LlABILITy OF 

Each Insurance Institution 

11. Do you agree with the principle that each mstitution, 
while totalising the periods to be counted, should determine 
only in accordance with its own law whether the claimant 
satisfies the prescribed qualifying conditions ? 

Austria 

11 The leply is m the affirmative 

Belgiuivi 

11 The reply is in the affirmative 

Brazil 

11 The reply is m the affirmative 

Bulgaria 

11 The reply is m the affirmative 

Chile 

11 Yes , this IS the only acceptable principle. 

China 

11 This principle should be accepted 
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France 

11 The reply is m the affirmative. 

Hungary 

11 The Government accepts the principle that each institution, 
while totahsmg the periods to be counted, should determme only m 
accordance Avith its own law whether the claimant satisfies the 
prescribed qualifying conditions 

Italy 

11 The conditions prescribed by the law of a country for the 
payment of benefit apply in all cases This rule ensures the necessary 
equahty of treatment, both as between nationals and aliens and as 
between persons who have been continuously msured in the country 
and those whose msurance periods have been spent in several 
countries 

While, on the one hand, the totahsation of insmance iienods is 
appropriate to the purpose of mamtammg rights, it seems reasonable 
that benefits should be payable only when the relevant conditions 
laid do'wn in the law of each Member State concerned have been 
fulfiUed 


Luxeleburg 

11 Each institution while totahsmg the penods to be reckoned 
in accordance with the international sclieme should determme only 
m accordance with its law whether the conditions for the 
payment of benefit are fulfilled 

l^'ETUERLANDS 

11 This principle can be accepted 

Poland 

11 The reply is in the affirmative 

Spain 

11 The reply is in the affirmative, especially having regard to 
the fact that, with the international unification of the legislation 
of the different countries, the disadvantages which the msured 
person suffers by the differences at present existing will tend to 
disappear 

Satoden 

11 The leply is in the affirmative 

Yugoslavli 

11 The Government agrees with the pioposed prmciple as 
any other rule might create drfficulties of application 
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12. Do you consider that the benefit due from each insti- 
tution should he calculated according to the following rules ? 

(cb) Benefits (benefit components) varying with the time 
' spent in insurance : 

Each institution xvith respect to which the claimant 
satisfies the qualifying conditions determines the 
amount in accordance with its own law, having regard 
only to periods counted for the purpose of calculating 
benefits under that law^ 

(b ) Benefits (benefit components) determined independently 
of the time spent in insurance ^ : 

In this case only benefits, or benefit components, 
determined independently of the time spent in 
insurance (save the qualifying period), are to be 
reduced in the proportion : 

either (i) of the periods counted for the purpose of 
calculating benefits under the law of the institution 
to the total of the periods counted for the purpose of 
calculating benefits under the law's of all the institu- 
tions concerned ; 

or (zz) of the contribution periods spent under the law 
of the institution to the total of the contribution 
periods spent imder the laws of all the institutions 
concerned. 

Please stale w'hcthcr you prefer solution (z) or 
solution (zz). 

13. Do the rules suggested in paragraphs (a) and (b) of 
Question 12 appear to you sufficiently explicit for the purpose 
of being applied to the different types of benefits, whether they 
vary with the time spent in insurance or are determined inde- 
pendently of the time spent in insurance ? 

If not, please indicate w'hat modifications or additional 
provisions arc desirable. 


Atjstima 

12 (a) The reply is in the affirmative. 
(b) The reply is m the affirmative to (z) 

13 The reply is m the affirmative 


^ Examples of benefits, or benefit components, determined mdependently 
of the number and amount of contributions pensions the rate of which is 
the same for all pensioners, fixed sums oi basic amounts determmed mde- 
pendently of the time spent m msiuance, fixed supplements, guaranteed 
mimmum pensions or allowances 
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Belgium 

12 (a ) The reply is in the affirmative 

(1)) A distmction should be made between conntiies wheie the 
national law is based on the system of capitahsation and' those 
wheie it IS based on the system of distiibution In the fust case, 
the question falls In the second case, there is no objection to 
account being taken of the total numbei of yeais spent in insurance 
m each country and the amount of the benefit due being fixed m 
proportion to the number of years spent in the country hable for it 

13 This question falls in view of the leply to Question 12 ('a J 
and fbj 

Brazil 

12 faj The leply is m the affirmative 

(bj (%) The reply is in the negative 

{%%) The reply is in the affirmative 

13 The Government does not consider further detailed 
provisions necessary 


Bulgaria 

12 (a) The reply is m the affirmative 
(h) (%) The reply is in the negative 
(n) The reply is m the affirmative 

13 Other provisions do not appear to be necessaiy 

Chile 

12 (a) The reply is m the affirmative 

(b) The leply is m the negative to (%) and mthe affirmative 
to (ll) 

13 Yes , no additional provisions appear to be necessary. 

China 

12 The Government agrees with the rules suggested in para- 
graphs (a) and (b) 

The Government prefers solution (iz) 

13 The Government does not suggest any modifications of 
or additional provisions to the rules suggested in Question 12 - 


France 

12 Same leply as to Question 3 

13 Same reply as to Question 3 
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Htjngaht 

12 (a) The GrOYermnent consideis tliat the rule liere proposed 
IS entirely sufficient as regards the calculation of benefits or benefit 
components varying -with the time spent m msurance 

(h) It seems desirable to adopt the solution indicated under (%) 
for the purpose of proportional allocation or the pro rata 
reduction of benefit components determmed mdependently of the 
time spent m msurance 

13 The rules indicated in 12 (a) and (h) appear satisfactory. 

Italy 

12 and 13 Since these two questions are closely connected, they 
will be considered together 

If the transfer of contributions or of reserves is rejected a prior i. 
as a general rule on the ground that it would be difficult if not 
impossible to carry out, the only other method which would be more 
generally applicable is that of determining benefit habihty pro rata 
ternpons Under this system each mstitution is hable for a share 
of benefit proportionate to the tune spent m msurance with it 

While, however, it accepts m prmciple the proposal that benefit 
habihty should be shared, the Government cannot entnely agree 
with the distmction drawn m paragraphs (a) and (b) oi Question 12 
What, m fact, is the component which should be considered as 
payable m full by each mstitution, and what is the component which 
should be shared 

Paragraph (a) ot Question 12 suggests that, m the case of benefits 
varymg with the time spent m msurance, each mstitution determmes 
the amoimt m accordance with its own law, havmg regard to the 
periods counted under that law This, m the simplest instance, 
would give the share as ascertamed by the apphcation of coefficients 
of reduction based on the number of contributions paid These 
coefficients are mVaiiable, however long the period covered may be 
Smce the tune factor does not enter mto the matter, the rule should 
be that each institution determmes its share of benefit m accordance 
with the number of contributions it has received and accepts full 
habihty for that part of the pension It should be observed that the 
expression “benefits varymg with the tune spent m msurance” 
does not seem too accurate, smce it is not the tune but the number 
of contributions paid which has to be taken mto account 

Paragraph (bj ot Question 12 suggests that benefits deternuned 
mdependently of the tune spent m msurance (and therefore distmct 
from those to which the precedmg paragraph alludes) should be 
reduced The proportion of the said fixed component, or component 
assimilated to a fixed one, to the whole pension varies mversely 
ivith the tune spent m msurance, and the component should there- 
fore be reduced m the proportion of the period spent m the msuiance 
of the mstitution which is hable to the total of the periods considered 
In this connection it must be observed that if the reduction is pro- 
portionate to the length of the periods recogmsed as vahd, it ought, 
foUowmg the prmciple apphed for the purpose of totahsation, also 
to include the periods which are assimilated under the laws of all 
the institutions concerned (solution (r)) Clearly, if certam periods, 
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even tliongli they aie not contribution periods, aie lecogmsed by 
tlie law of a countiy and are counted for the purpose of calculating 
benefits paid under that law, they should logicaUy bo included in 
the total on which apportionment is based 

It has already been pointed out that the disimction draivn in 
paragraphs (a) and (h) of Question 12 does not yield very accurate 
results, or rather, while it holds good in the more usual cases, does 
not apply equally well in all Apart from the fact that the system 
Itself is empirical, it is worth notmg that if m principle migrants 
are not to be treated bettei than persons ivho leraam in the same 
insuiance, the rules suggested m Question 12 might, under some 
legislations, lead to eriois 

Among these legislations, some piovide for payment of benefit 
not on the basis of a fixed component or a component assimilated 
to a fixed one, but undei a scheme in which the coefficients of 
reduction, which arc apphed to contributions foi the purpose of 
calculating benefit, vary according to the length of the period 
m resiiect of which coiitiibutions have been xiaid In other words, 
for an initial period or numbei and amoimt of contributions, a 
given coefticient ol i eduction is applied m the calculation of pension, 
for a second xicriod or amount the coefficient is smaller and so on. 

It has been alleged that, in this paiticular instance, which occurs 
under general and special schemes, the fixed component may be 
said to be that which is yielded by applying tlio difference between 
the lowest coefficient and tlie Inghcr preceding coefficients, but this 
does not seem right, since tlie result yielded by the dilference des- 
enbed vanes according as the periods, to which the higher coeffi- 
cients relate, are complete oi paitial periods, and the amount is 
less if the periods have not been completed. 

Anothei type of legislation inahes pionsion for a component 
winch varies -with lime, and for a further component vhich may 
be considered as fixed and which is piopoitionate to the yoaily 
average contribution jiaid duiing the period of insuiance This is, 
as a rule, taken to be the full calendar peiiod from the date of the 
first insurance contribution to the date at which iiension is paid 
Here again the second component cannot jiroperly be treated as 
independent of time, .since it is affected not only by the length of 
the insurance period, but also by any interruptions winch may have 
occurred and varies inversely with these In the case of migiants, 
not only should the insurance penod spent under the law of the 
mstitution be taken into account, but also the contribution periods, 
assimilated periods and non-contribution periods spent under other 
law’^s, since these affect the average and consequently the basic 
amount 

The two types of benefit exammed suggest the exiiediency of 
altering the geneial solution contemplated in Question 12 and of 
substituting for it some other solution which would be more appli- 
cable to all cases and w'hich might be expressed as follows . 

“ Each institution shaU take mto account all the contribution 
periods, or assimilated peiiods, spent in the msuiance of all the 
mstitutions concerned, on the assumption that the contribution 
paid during the periods recogmsed by the other institutions was the 
average yearly contribution paid during the periods spent in its 
own insurance, and shall deterimne the amount of the benefit in 
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accordance -witli its own law The share of benefit for which each 
institution shall be hable shall be determined by the proportion of 
the period spent in its own insurance to the total of the msurance 
periods 

The same procedure shall be apphed when benefits are calculated 
on the basis of average or fmal wages, such wages being substituted 
for the yearly average contribution ” 

it the various legislations at piesent m force are examined, it 
will be seen that tins solution is equally apphcable in all cases . 
those in which the only benefit paid varies with time, those m which 
the only benefit paid is calculated by means of a fixed ratio, and 
those in which benefits mclude a fixed and a variable component. 

Luxemburg 

12 The rules for the calculation of benefit mdicated under 
(a) and (h) (i) should be adopted 

13 Jro reiily is given 

J^ETHERLANDS 

12 The Government cannot agiee to the lules proposed 

In order to avoid any possible doubt it may be pointed out, in 
connection with the" phrase “ having regard only to peiiods 
counted ”, that under the aSTetherlands mvahdity 

insuiance legislation the pension is calculated with regard both 
to the contributions paid and to the duration of insuiance Furthei- 
more, the legislation is based on the principle of “ Once insured, 
always msuied ” Consequently, in the calculation of the pension 
of a worker by or in respect of whom contributions have been paid 
only for a veiy short period, account is taken of the total duration 
of insurance , e.g m the case of a worker for whom contributions 
have been paid in the ISTetherlands from his 30th to Ins 35th year 
and who claims a pension on attaining his 65th year, account is 
taken of the total duration of his insurance, that ls, from his 30th 
to 65th year. No derogation can be made from this rule 

In this connection also the Govermnent desiies to point out 
that under Netherlands legislation no person can be admitted into 
msurance after he has attained the age of 35 yeais In ^uew of 
this provision of Netherlands legislation the scheme imder consi- 
deration would be of advantage only to foreign workers entering 
into insurance m the Netlierlands before reaching the age of 35 yeais 
There is a special piovision on this pomt in the Belgium-Netherlands 
Treaty (Article 5) A provision of this land can well be mcluded 
m a bilateral treaty, but not in a scheme such as is now under 
consideration This is a further mstance of the difficulties mentioned 
above in the " Preliminary observation ” on page 16 

(1) The Netherlands legislation makes no provision for calcul- 
ation on this basis The question whether solution (^) ox solution 
(ii) would be preferable depends upon the fmancial basis of the 
legislation 

13 The rules suggested in Question 12 (a) and (1)) appear 
to be sufficiently explicit 
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Poland 

12 (a) The reply is m the affirmative 

(b) The Government prefers the proposal contained m (t), as 
hemg simpler and facihtating the calculation of the proportion 
payable by the insurance institnitions of each of the States concerned. 

13 The reply is m the affirmative In the case of the adoption 
of the solution proposed m the Government’s reply to Question 50, 
the difficulties which might eventually arise m connection with 
the apphcation of the rules suggested m Question 12, could, it would 
seem, be overcome by means of bilateral treaties between the States 
concerned. 

Spain 

12 (a) and (h) The Government rephes m the affirmative, 
consistently ivith its reply m 1932 It prefers the arrangement 
mdicated in point oi clause (h) 

13 IVlien replying m the affirmative to Question 53 (b) of 
the questionnaire of 1932, winch dealt Avith the same problem as is 
raised bj'- Question 12 of the present Questionnaire, the Government 
mdicated that it did so despite the inconvemences of the proposed 
system of reduction pointed out by the Committee of Experts which 
exammed the question 

S\\T3DEN 

12 (a) The reply is in the affirmative 

(b) The reply is m the affirmative to (i) and m the negative 
to (‘ll) 

13 In view of the differences, which in certain cases are 
considerable, m the law on this matter in the various countries, it 
seems hardly possible to lay down general rules susceptible of being 
applied exactly in every case. 

Yugoslavia 

12 The benefit due from each institution should be calculated 
according to the rules laid down m. (a) and (b). As regards the 
possibihties mentioned under (b) (i) and (n)^ the Government 
prefers that mentioned under f?) This appears fairer as it increases 
the share of countries which, m calculating pensions, take account 
of all periods, mcluding those m respect of winch contributions were 
not payable The Government could, however, also agree to the 
solution mentioned under if it is simpler to apply. 

13 The definition of what is meant by the fixed benefit compo- 
nent (basic pension) is not sufficiently clear The pension may be 
composed in different ways a basic pension consisting of a fixed 
sum to which is added a further sum proportional to the contributions 
paid, or a basic pension consisting of a percentage of the earmngs 
taken mto account for the purposes of insurance, plus a percentage 
pel year of contribution (fust example, basic pension of 20 per cent. 
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plus 2 per cent per year of contribution) or a basic pension consisting 
either of a fixed sum or of a percentage of the earnmgs taken mto 
account for the purposes of insurance which becomes payable as soon 
as the quahfymg period is completed and is mcreased either by an 
amount vaiymg m proportion to the contributions paid after the 
quahfymg period has been completed or by a percentage of the 
earnmgs taken into account for purposes of insurance for each year 
of contribution after the completion of the quahfymg period (second 
example, basic pension acquired after five years of contribution 
equallmg 30 per cent of the earmngs taken into account for purposes 
of insurance, plus 2 per cent of those earmngs for each year of 
contribution after the completion of the quahf 3 ang period) It is 
necessary to consider m the latter case what is to be regarded as the 
fixed and what as the variable benefit component 

If the terms of question 12 (b) are taken strictly, the above 
examples would give different results simply owmg to the fact that 
the composition of the pension is differently defmed m the two 
examples For an insurance period of 15 years spent m each of the 
two msurance mstitutions, the pensions would be as follows . In the 
first example the pension would be 15/30 x20 per cent +16 x2 per 
cent =40 per cent i e 80 per cent, m aU, as if 30 years of msurance 
had been spent with the same institution In the other example, the 
pension would be calculated as follows : 15/30 x30 per cent. +10 x2 
per cent =35 per cent, or 70 per cent in all The apphcation of the 
exact terms of the question does not therefore appear desirable as it 
would reduce the mcrease m respect of contributions during the 
quahfymg penod 

In practice, cases may frequently arise m which the quahfymg 
period givmg the right to a pension payable by a certain mstitution 
IS only completed by means of the totalisation of msurance periods 
When the pension is defmed as in example (1), the elements which 
should be reduced and those which should not be i educed can be 
determmed exactly. When, however, as m example (2), the basic 
pension is fixed as at the end of the quahfymg period, a special 
rule IS necessary m order to calculate the pension coirespondmg to 
the quahfymg period As regards that period, it is necessary to 
allocate either the basic pension with a reduction correspondmg to 
the mcrement allowed for msurance periods subsequent to the 
quahfymg penod, or a proportion of the basic pension which corres- 
ponds to the relation between the periods spent m msurance and the 
total quahfymg period. In the Government’s view, it is desirable 
m both cases to effect the reduction mentioned m question 12 (b ) 
so that the rotal pension calculated immediately befoie the comple- 
tion of the quahfymg period shall not be higher than the total pension 
due after the completion of the quahfymg period 

In the case of msm’ance lasting for a total penod of 8 years, 
four of which are spent with one and four with the other mstitution, 
Xrhe pension would be calculated as follows accordmg to the first 
example 4/8 x 20 per cent + 4x2 per cent = 18 per cent of the 
earnmgs for which each mstitution is responsible or 36 per cent 
m aU, correspondmg to 8 years of contnbution Accordmg to the 
second example, the reduced pension due from each mstitution 
would be, accordmg to the Government’s first suggestion, 30 per 
cent — 2 per cent = 28 per cent., or accordmg to the second 
suggestion, a reduction m the proportion of 4/5 x 30 per cent = 24 per 
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cent If the pension were not subject to the reduction mentioned 
m question 12 (b), the total pension payable by the two mstitutions 
would be 56 or 48 per cent respectively, and if that reduction were 
effected the total pension would be 28 or 24 per cent respectively 
Bach mstitution would, after 5 years’ contributions, have to pay 
under the first example, 5/10 x 20 per cent + 5 x 2 per cent = 20 per 
cent , 1 e 40 per cent m all, corresponding to the pension for 10 years’ 
contributions According to the second example, also for 5 years’ 
insurance, the result would be 5/10 x 30 per cent. =- 15 per cent , 
1 e 30 per cent in all, which is less than the non-reduced pension 
for 8 years’ contributions 

If the pension acqmred from two institutions paymg pensions 
of an equal amount is to be equal to the pension acquired in respect 
of the same period from a single institution, it is necessary to defme 
further the clause corresponding to question 12 (b) m order to 
make it clear that in the case of a basic pension which is not fixed 
at the begmnmg of insurance but m regard to a later period {e g 
the time when the quahfymg period is completed) a preliminary 
reduction should be made in order to make up for the mcrement 
m relation to the period in question (e g quaMymg period), such 
prehmmary reduction being effected on the basis of the increment 
laid down for the period subsequent to the completion of the quali- 
fying period When that reduction had been made, the basic pension 
would be obtained, and this m turn would be subject to reduction 
in accordance with the provision laid down m question 12 (b) 
If tlus sort of fictitious increase m the pension correspondmg to the 
qualifying period is mtioduced, the second example becomes the 
same as the first and aU difficulties are removed 

The Government also desires to mention certam doubts that 
may arise in the apphcation of the provisions corresponding to 
question 12 when a pension system does not provide for annual 
mcrements but for a number of fixed rates varymg with the length 
of msurance Thus, the Yugoslav Workers’ Insurance Act only 
provides two pension rates 24 per cent after four years and 36 per 
cent after ten years, and no other increases are provided It is 
therefore necessary to consider whether the pension correspondmg 
to 36 per cent of earnings which is due after ten years should 
be regarded as the basic pension and should be reduced propor- 
tionately to the period of insurance or whether the 24 per cent 
pension should be taken as the basic pension and a non-reducible 
increment of 12 per cent of earmngs, correspondmg to six years’ 
insurance, should be assumed 

It IS thought better to adopt the first solution, i e a basic 
pension of 36 per cent of the earmngs, to be reduced m proportion 
to the time spent m msurance When there is no defimte bnk 
between the period of insurance and the corresponding mcrease of 
the pension, it is necessary to make a reduction in the amount due 
Such a reduction is justified m particular m the case of pensions 
which would be mcreased above the maximum rate allowed in the 
country as the result of pensions paid by the mstitutions of another 
country 

It IS not thought necessary to give any fuller explanations, 
but it IS desirable that, m order to avoid possible disputes, the body 
referred to in Question 42 should be empowered to give an authori- 
tative interpretation in cases of this kind 
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14. Do the rules suggested in paragraphs ( a) and (l)^ of 
Question 12 appear to you to he likewise applicable to subsides, 
supplements or allowances which are payable wholly or mainly 
out of public funds ? 

If not, what other rules do yon propose to apply to such 
subsidies, supplements or allowances ? 


A-DSTRIA 

14 The reply is m the affirmative The Government con- 
siders, however, that the rules given in 12 (a) and 12 should 
be appbed quite generally to the subsidies, supplements or allow- 
ances mdicated regardless of whether these subsidies etc are whoUy, 
or mainly, or only m small part payable out of pubhc funds The 
restriction suggested would be apt to lead to confusion 


Belgixbi 

14 The reply is in the affirmative 


Brazh- 

14 1^0 , benefits or fractions of benefits payable whoUy or 

mainly out of pubhc funds should be left completely outside the 
mternational scheme of mamtenance of nghts 


Bulgaria 

14 IsTo The mternational scheme for the mamtenance of 
rights should not apply to benefits or fiactions of benefits payable 
wholly or mamly out of pubhc funds 

Chile 

14 Insm’ance funds cannot undertake obhgations mcumbent 
solely upon pubhc funds 


Chiha 

14 The rules suggested m Question 12 appear to be likewise 
apphcable to subsidies, supplements or allowances which are payable 
wholly or mainly out of pubhc funds 


France 

14 As has been stated in the reply to Question 1, it should 
be left to special treaties to effect the assimilation of nationals 
of the contractmg States m respect of advantages derived from 
States subsidies, supplements or allowances payable out of pubhc 
funds 



HimGARY 


14 The Government is of opmion that there is no objection 
to the rules suggested in 12 (a) and (b) bemg apphed to subsidies, 
supplements, or allowances payable wholly or mainly out of pubhc 
funds PuWc funds would thus be regarded m the same way as 
contribution reserve funds 


Italy 

14 The lules for sharing benefit habihty are also apphcabie to 
that part of benefit which is payable out of pubhc funds or out of 
contributions received from the latter In other words, the share 
borne by the pubhc authorities should be related to the msurance 
periods recogmsed and should therefore be subject to the same 
reductions as benefits or benefit components which depend on these 
periods 

If the share which is payable out of pubhc funds consists of a 
fixed component, it might be calculated m the manner described m 
clause (b) of Question 12 If, on the contiary, it consists of a 
contribution or mcrements which vary with time spent in msurance, 
it might be calculated in accordance with clause (a) ot Question 12 
Nevertheless, what has been said m reply to Questions 12 and 13 
suggests that the solution proposed above would also be apphcabie 
m this case. 


Luxembiieg 

14 It does not seem desirable to apply these rules to the 
subsidies, supplements or allowances payable out of pubhc funds 
Such subsidies, etc should remain entirely a charge on the country 
of residence 


Netherlands 

14 The rules suggested m Question 12 (a) and (b) might also 
be apphed to subsidies, supplements, etc Where the supplements 
etc vary m accordance with the contributions paid, a reduction 
proportionate to the contributions paid should be effected Where 
the supplements vary m accordance with the time spent m msurance, 
a reduction based on the length of that time should be effected 

Poland 

14 The reply is m the affirmative The Government does 
not propose the application of any other rules to subsidies, supple- 
ments or allowances payable out of pubhc funds. 

Spain 

14 Yes , the Government considers that there will be no 
difficulty m applying the same rules to supplements paid by the 
State As a general rule these consist either of a sum proportional 
to the contributions paid in to the msured person’s account or of a 
fixed sum mdependent of the amount of his contributions In each 
of these cases there will be differences m the methods of apphcation, 
but m both cases the rules indicated can be successfully apphed 
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Sweden 

14 In a certain number of cases, no doubt, it would be ~ 
impossible to apply the rules formulated m Question 12, but it would 
appear to be possible to adopt the prmciple embodied m those rules 
as the gmdmg prmciple for the calculation of subsidies, etc , m cases 
where there is a right to benefit 

Yugoslavia 

14 The Government considers that the rules suggested m 
12 faj and {bj should be likewise appbcable to subsidies, supple- 
ments or allowances which are payable whoUy or mainly out of pubhc 
funds 

These rules should also apply to non-contributory pensions, the 
tune of residence or employment m the coimtry m question being 
assimilated to periods spent with an msurance institution 


16. Do you consider that reduction according to paragraph 
(b ) of Qnestion 12 should he effected where the claimant is 
entitled to benefit from only one institution and is so entitled 
only as the result of the totalisation of insurance periods ? 


Austria 

16, The reply is m the affirmative. 

Belgium 

15. The reply is in the affirmative 

Brazil 

15 The reply is m the affirmative 

Bulgaria 

15 The reply is in the affirmative 

Chile 

15 The reply is m the affirmative 

China 

16 The Government considers that there should be no reduc- 
tion of the benefit due 

France 

15. Same reply as to Question 3 
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Hxjngab-y 

15 It seems desirable to apply tbe restriction mentioned in 
tbe reply to Question 12 (b) 


Italy 

15 This question deals witb cases m whicb tbe totabsation of 
msurance periods entitles tbe claimant to benefit from one mstitution 
alone, but not from tbe others, owing to bis not bavmg completed 
tbe qualifying period (Question 6) 

Here agam it seems that tbe mstitution wbicb is bable should 
be allowed to reduce tbe benefi.t, smce tbe minimum number of 
msurance periods required to justify tbe claim has only been arrived 
at by totabsation and has not m any event been spent m tbe msur- 
ance of that mstitution If babibty for tbe full amount of benefit 
were mamtamed, a privileged situation would arise and an excessive 
burden would fall on tbe mstitution 

If, on tbe contrary, tbe number of periods spent under tbe scheme 
of that mstitution is sufficient for qualification, it seems that pension 
should be paid without tbe reduction contemplated m Question 12, 
smce tbe condition prescribed by tbe law which appbes has been 
fulfilled, and there is no need to know whether tbe claimant has 
been msured m other countries or for bow long a period Hor can 
it be argued that tbe burden on tbe mstitution concerned has been 
mcreased, smce this burden is tbe same as that which might be 
mcurred m respect of an insured person, of tbe same age and m tbe 
same occupation, who bad been insured for tbe same period with 
that institution alone 

Moreover, Question 18 below contemplates a protective clause, 
which, if it were accepted, would raise tbe aggregate amount 
of benefit to that payable by any one mstitution m respect of tbe 
msurance periods spent under its own scheme If tbe clause were 
given a general interpretation, it would apply m this case as weU, 
smce tbe end m view would be tbe same 

A more important point is that Question 15 only considers tbe 
case of a smgle mstitution, whereas it would be consistent to apply 
tbe same principle in cases where a claim to benefit from two mstitu- 
tions could be based on tbe totabsation of periods spent under their 
schemes and only on such totabsation Each institution would then 
apply tbe reduction to its own share, and would take all tbe periods 
into account If on tbe other band, tbe number of periods' spent 
under tbe scheme of one institution were sufficient for qualifica- 
tion either po se or together with the periods spent under tbe scheme 
of tbe other institution or institutions bable, reduction might be 
limited, that is, based on the total number of periods less those 
spent under tbe schemes of institutions tbe legal conditions of which, 
m respect to tbe qualifying period, bad not been fulfilled 

It might also be found that m cases where tbe principles laid 
down m paragraph (b) (ii) of Question 4 and paragraph (a) of 
Question 8 appbed, one or more mstitutions were not bable owmg 
to tbe fact that tbe tune bmit allowed under their law for tbe mam- 
tenance of rights m course of acquisition bad been exceeded Smce 
m such cases totabsation is not allowed for tbe purpose of reckonmg 



tlie qualifying penod it cannot be allowed for that of calculating 
benefit and, for reasons similar to those which apply to the qualify- 
ing period, there should be no reduction 

Luxemburg 

16. Eeduction should not be effected when the claimant is 
entitled to benefit from only one mstitution 

Netherlands 

15 Eeduction should also be effected m this case The only 
case m which reduction should not be effected is when the worker, 
without any totahsation of contributions or periods and consequently 
without hawmg to m-voke the provisions of the proposed Convention 
(except to the extent that the Convention is apphcable to him), is 
entitled to claim a pension under the law of the particular country 
m virtue of lus bemg msured and havmg paid contributions in that 
country 

Poland 

16 [The reply is m the affirmative 


Spain 


15 Yes ; the right to benefit havmg been acquired as the 
result of totahsation, the mstitution which will have to pay the 
benefit because the conditions required by the law under which it 
works have been fulfilled, will always be able to claim the reduction 

Sweden 

15 The reply might perhaps he m the affirmative 

Yugoslavia 

16 The reduction is justified m this case as it is mtended 
to prevent a person who emigrates from one country to another 
from receivmg, owmg to the fact of his migration, twice the sum 
which he would receive if he had remamed m the same country. 
The reduction piovides some degree of compensation to an msti- 
tution wluch only pays pensions owmg to the fact of totahsation 
Such compensation is due to the mstitution whenever there is 
totahsation, even if that institution is the only one which is hable 
for a pension as the result of totahsation 

If, however, one mstitution only is hable for benefit without 
totahsation affecting the question, the protective clause mentioned 
m Question 18 apphes, and m that case there should be no reduction. 


16. Do you consider that the last institution with wMch 
the insured person is insured should be empowered not to apply 
the reduction rules suggested m paragraph (h ) of question 12 
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where, on the happening of the event insured against, the 
claimant is entitled to the maximum pension in virtue of those 
periods only which he has spent with that institution ? 

Austria 

16 The last institution mth which the msured person is insured 
would be entitled not to apply the reduction rules suggested even 
if a provision to that effect were not contamed m the Convention 
It IS not understood, therefore, why such a provision should be 
included 

BELGiuar 

16 The reply is m the negative It should be observed that 
every insured person is entitled to receive from the msurance msti- 
tution of a country the maximum pension which he has acquired 
with that mstitution, without the institution concerned bemg 
allowed to take advantage of the fact that the insured person is 
already in receipt of a pension in virtue of the national law of another 
country, or payable by another insurance institution, for the purpose 
of cuitaihng or reducing the benefit payable by it 

Brazil 

16 The reply is in the affirmative 

Bulgaria 

16 The reply is m the negative 

Chile 

16 The reply is m the affirmative 

China 

16 The Government considers that there should be no reduc- 
tion of the benefit due 

France 

16. The reply is m the affirmative 

Hungary 

16 It seems desirable that each insurance institution should 
be expressly given the right to award the maximum pension due 
under the law of its own country The only habihty to be imposed 
on another msurance institution, however, should be the payments 
for which it IS hable under the law of its own country and the general 
provisions of the Convention 


Italy 

16 The option suggested in Question 16 can only arise in cases 
where the law provides for a fixed pension which is independent 
of the contribution period Since, in each case, what is proposed 
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IS only an option, winch, if exercised, would be to the advantage 
of the msuied migrant, the Government is in favour of msertmg 
this provision m the international Convention, on the understanding, 
however, that the maximum pension paid by the last mstitution 
should be mcreased by the proportional amounts payable by the 
other mstitutions 


Luxebeburg 

16 'There is no objection to this power bemg given. 

hlETHEELANDS 

16 The reply to this Question has already been given above 
(see the reply to Question 15, page 57) In the view of the 
hfetherlands Government, however, the question does not arise if 
theie IS a claim m these circumstances upon the “ last ” institution 
with which the claimant ls msured hfo reduction should be effected 
when the claimant is entitled to the maximum pension without any 
totahsation and without mvokmg the provisions of the Convention 
except those dealt with m Question 3. 

POLAKD 

16 The Government does not consider it desirable to adopt 
such a proposal internationally, even in optional form Apart 
&om the maximum pensions which they would receive from the 
State m which they were last insured, workers msured successively 
m several States would obviously have a right to benefits, calculated 
m conformity with the rules proposed in Question 12, from the 
mstitutions of the other States , such a method of regulatmg them 
rights would perhaps result m rather too great an advantage for 
this category of msured persons It is not necessary to provide 
that an msurance mstitution should bear the cost of the total 
maximum pension (not reduced m conformity with the rules laid 
down m Question 12) merely because it was the last mstitution with 
winch the worker was msured The protection provided for the 
worker under Question 18 appears to be entmely adequate Moreover, 
it would be diSicult to decide what constitutes a maximum pension 
m view of the differences m national msmance laws It would, 
fmally, be difficult to agree to the prmciple that the non-reduction 
of benefits should be apphed exclusively to the maximum pension 
and not to benefits below that level 

Spaent 

16 The reply is in the affirmative, since it will thus be possible 
to check the mtervention of two or more mstitutions The non- 
apphcation of the reduction should not be regarded as merely 
optional but should be obhgatory, once the claimant has acquired 
a right to the maximum benefit from the last institution with which 
he was msured Any other arrangement might result m the 
claimant receivmg only a part of the rights conferred by the country 
m which he last resided without this loss bemg compensated by the 
rights conferred m other countries 



60 — 


Sweden 

16 The reply is in the affu’mative 

Yugoslavia 

16 The possibihty mentioned m this question is not in agree- 
ment with the general rule laid down m Question 12 It does 
not appear to be necessary m view of the protective clause mentioned 
m Question 18 hlevertheless, as it is open to any mstitution to 
pay higher benefits than those which it is obhged to pay, provided 
that this IS not contrary to other interests, the Government is not 
opposed to the possibihty mentioned in Question 16 if other countries 
expressly request that this should be allowed 


17. (a) Do you propose to permit that periods which in the 
aggregate are hclow a ecrtam minimum should not entail 
liability for benefit on an institution or institutions which would 
otherwise he liable ? 

(h) If so, must this minimum have been spent 

(i) under a particular national scheme of invalidity 
insurance, of old-age insurance, or of widows* 
and orphans’ insurance ? 

or (ii) entirely under a particular institution ? 

(c) How do you propose to fix this minimum ? 

(d) Further, do you propose that it should he laid down 
that the reduction rule suggested in clause (h) of Question 12 
IS not to be applied by any of the other institutions concerned 
in respect of periods Avhieli m the aggregate are hcloiv the 
minimum fixed and Avhich, in accordance with clause (a) 
above, do not entail liability for benefit ? 

Austria 

17 (a) The reply is m the affumative 

(b) (%) The reply is in the negative 

(n) The reply is in the affirmative 

(c) 52 weeks 

(d) The reduction rule should not be apphed 

Belgium 

17 Here agam a distmction should be made between the 
national laws which are founded on a system of capitabsation and 
those founded on a system of distribution 

In the first case, the question falls 

In the second case, see reply to Question 10. 
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Brazil 

17 (a) The reply is m the affirmative 

(b) (%) Yes , under a particular national scheme of mvahdity 
insurance, of old-age insurance, or of widows’ and orphans’ insurance 

(c) The Government proposes that the minimum should he fixed 
at one year’s contributions 

(d) The reply is m the affirmative 

Bulgaria 

17 (a) The reply is m the affirmative 

(b) Entirely under a particular mstitution (n) 

(g) An insurance period of two years with at least 52 contri 
butions paid 

(d) The reply is in the affirmative 

Chile 

17. (a) The reply is in the affirmative 

(b) Under a particular national scheme 
(g) Two years’ contributions 
(d) The reply is m the affirmative 


China 


17 IsTo , the Government does not propose the exception of 
short periods 

France 

17 Same reply as to Question 3 


Hungary 

17 (a), (b) and (c) For the purpose of fixing the amount 

of benefits, the method suggested m Question 10 should be apphed 

(d) It would be desirable to provide that the reduction rule 
mdicated m Questipn 12 (b) should not be apphed by any of the 
mstitutions concerned m respect of periods which are below a 
minimum 

Italy 

17 The purpose of Question 17 is to avoid, for the sake of 
convemence, apportiomng habihty m small amounts, the periodical 
transfer of which to the mstitution in the msured person’s country 
of residence would be onerous It is to be observed that the admims- 
trative difficulty might be obviated by makmg compulsory m these 
special cases the optional piocedure contemplated in Questions 24 
and 32, that is the transfer, m fmal settlement, of a capital sum 

In any event, this difficulty might arise, whereas the other 
difficulty which is alleged, that of havmg to keep an account of 
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small msurance periods for a consideraltle number of years, does 
not seem to carry as much weight The GoTernment is therefore 
m favour of mclnding m the Convention a provision to the effect 
that periods which are below a certam mimmnm should not entail 
habihty for benefit (a) 

This Tmm-mmn (h) Should have been spent nnder a particular 
national scheme of invahdity, old-age or widows’ and orphans’ 
insurance and not entirely under a particular institution The 
latter rule, if adopted, would discriminate unfairly between countries 
in which these forms of insurance are centrahsed in a smgle mstitu- 
tion and those m which there are many different mstitutions Where 
this is the case, brief periods of insurance under each mstitution 
may add up to a considerable period under a smgle legislation. 
Apphcation of the rule would entail loss of benefit by the msured 
person and increase the burden on the other institutions. 

It does not seem possible to fix a defimte term (as m the example 
which the draft Questionnaire approved by the Conference con- 
tams) below which msurance periods would not be taken into account 
for the purpose of apportionmg habihty The significance of a one- 
year period will be very different accordmg as to whether three or 
five years are necessary for qualification It would seem more correct 
to fix a minimum which wo^d be proportionate to the total of the 
periods under consideration (for instance one twenty-fifth or one 
thirtieth) The advantage of this would be that the minimum would 
always bear the same ratio to the benefits payable by the other 
institutions 

The question contained m paragraph (d) covers two cases m 
which various solutions may be apphed If the claim to benefits 
is based on the totahsation of all the periods, mcludmg even those 
short periods which are not taken into account for the purpose 
of apportiomng habihty, it seems, m view of what has been said 
in reply to questions 10 and 15, that these short periods should also 
be counted when the reductions to be apphed to benefits payable 
by other mstitutions are bemg calculated If the claim to benefits 
can be estabhshed without regard to these short periods and if only 
one mstitution remains hable, there should be no reduction If 
several mstitutions are hable, apart from those under which the 
shoit periods have been spent, the reductions should be based on 
the total of the periods, excluding short periods. 


Luxembtoig 

17 Periods which in the aggregate are below a mimmum of 
fifty-two contribution weeks m the same national scheme of msur- 
ance should not entail habihty for benefit on institutions which 
would otherwise be hable The reduction rule m clause (b) of 
Question 12 should not be apphed by the other mstitutions conceine I 
to such periods 


Hetheelands 

17 (a) The reply to this Question is m the negative The sug- 
gestion m the Question is contrary to the fundamental prmciples 
of the scheme 
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f'&j In the event of snch a provision being included in the 
Convention, rule (i) would be pieferable 

(e) The minimum should be wery short 

(d) In the event of its bemg decided that the minimum period 
should not give a claim to benefit, periods which m the aggregate 
aie below the mmimum and which do not give any title to benefit 
should also be left out of account m makmg the calculation under 
12 (h) 

POLAKD 

17 (a) The reply is m the affirmative 

(h) For the reasons given m the reply to Question 10 (h) the 
Government is irnable to accept any other proposal than that 
contamed in (%) 

(e) The Government proposes six months as the minimum 
period 

(d) The reply is m the affirmative. 

Spain 

17 (a) The reply is m the affirmative, m conformity with 

the arrangement already recogmsed m international treaties 

(b) The Government prefers the arrangement mdicated m 
point (^). 

(c) The hmit should be higher than that fixed for totahsation 
m accordance with Question 10 (c) It might be fixed at 150 
contribution days or 26 contribution weeks under the same national 
scheme of msurance 

(d) The reply is in the negative 

SI^rEDEN 

17 (a) The reply is m the affirmative 

(b) The reply is m the affirmative to (t) and in the negative 
to (tij 

(e) (Ho reply is given) 

(d) The reply is m the affirmative 

Yugoslavia 

17 The periods excluded from totahsation in accordance with 
the reply to Question 10 do not entail habihty for benefit from the 
mstitution with which they were spent and, accordmgly, should not 
entail the reduction mentioned under 12 (b), smce that reduction 
only comes mto play m so far as there is totahsation 

The minimum periods should be those mentioned m connection 
with Question 10 
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18. (a) Do you consider that a beneficiary entitled to 

benefit in at least two States Members participating in the inter- 
national scheme should be guaranteed a total benefit equal to 
the benefit which he would obtain in respect only of the periods 
spent with a particular institution ? 

(h) If so, do you propose that any complementary benefit 
due as a result of the operation of this guarantee should be due 
from that institution ? 

(g) Do you agree that, where several institutions are 
concerned, the complementary benefit should be reckoned 
according to the amount of the highest complementary benefit 
w^hich would be due from any one of these institutions, the 
liability for it to be distributed among them in proportion to 
the complementary benefit which would have been due from 
each individually ? 

(d) If the reply to fc j is in the negative, what other rules 
do you propose for reckoning the complementary benefit and 
distributing liability for it ? 

Austria 

18 (a) The reply is m the affirmative 

(h) The reply is m the affirmative 

(c) The reply is m the affirmative 

The Government observes that in spite of certam objections 
of principle it has rephed m the affirmative m order to facihtate 
the adoption of a Convention 

Belgium 

18 (a) The reply is m the negative 

Brazil 

18 (a) The reply is m the affirmative 

(h) The reply is in the affirmative 

( c) The reply is m the affirmative 

Bulgaria 

18 (a), (1)) and (c) The rephes are in the affirmative 

Chile 

18. (a), (b) and (e) The rephes are m the affirmative 
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China 

18 (a) The reply is m the affirmative 

(h) The reply is in the affirmative 

(c) The reply is m the affirmative 

France 

18 Same reply as to Question 3 

Hungary 

18 fa j A beneficiary entitled to benefit m at least two States 
Members adoptmg the international scheme on the basis of periods 
spent under the two insurance institutions should be guaranteed a 
total benefit at least equal to the benefit which he vould obtain m 
respect only of periods spent with one mstitution 

(h ) In the event of the total benefit payable under the Conven- 
tion by two or more insurance institutions bemg less than the sum 
which would be paid bj’’ the mstitution of one of the States Members 
in respect of the period spent with it, the difference should be borne 
by the institution which would be obliged to pay the highest benefit 

(c) The Grovernment agrees vuth this suggestion 

Italy 

18 The purpose of the protective clause is to guarantee the 
beneficiary a pension not less than that to which the periods spent 
with a single institution would entitle him This clause should be 
included in the Draft Convention since it is to the advantage of the 
beneficiary and would apply particularly to cases where the law 
makes the pension wholly mdependent of the insurance period (a) 

The difference between the aggregate pension foi winch all the 
institutions concerned are together hable and the amount which the 
insured peison would be entitled to claun fiom one of them should 
be payable by that institution (b) Even though the mstitution 
m question will be paying more than its sliare of the common 
liability, its own burden will be hghtened by the contributions 
of the other institutions These on the other hand, were they to 
increase then share, nught go beyond then legislative provisions 
and incur a heavier burden than they have to bear m resiiect of 
other insured persons 

When several institutions (c) are m the same position, that 
IS, when each of them is hable, m respect of the msuranee penods spent 
with it alone to pay a higher pension than the aggregate for which 
they are jointly hable, and when the amounts for which they are 
individually hable vary, the highest complementary benefit should 
apply This complementary benefit should be shared among the 
institutions m question, but the amounts so payable by each should 
be m relation to the mdividual complements To make this clearer, 
it would be wen to specify that complementary benefit should be 
shared m the proportion of the complement due by each institution 
under its own law to the total of the complements due by the several 
institutions 
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Luxemburg 

18 The inclusion of a protective clause as indicated in (a), 
(h) and (g) desirable 


l^ETHERLANDS 

18 Begard must be had to the systems dealt with m Question 12 
m replymg to this question The prmciple has been adopted that 
each institution will determine, m accordance with its own law, 
whether the conditions for the payment of benefit have been ful- 
filled and will then calculate the benefit and pay it Totahsation 
of periods of msurance oi of contributions is effected for the purpose 
of establishmg the right to benefit Totalisation is not effected 
for the purpose of calculatmg the amount of a pension The cal- 
culation of the amount of a pension is made m accordance with the 
law of the country in which the institution is established, a reduction 
being effected m accordance with the scheme where necessary 
The purpose of a protective clause is to prevent the apphcation of 
the Convention being detrimental to the migrant The proposal 
in this question appears to be based on the method of calculation 
of benefit dealt with m Question 12 (a) Many bilateral treaties 
contam a protective clause to meet such cases, and if the method 
of calculation dealt with in Question 12 (h) is to be apphed, a pro- 
tective clause seems to be very desirable 

If benefit is calculated on the basis of the rule mentioned m 
Question 12 no guarantee is necessary The reply to Question 18 
IS therefore m the negative if benefit is calculated accordmg to the 
rule given in 12 (a), and in the affirmative if benefit is calculated 
accordmg to the rule given in 12 (h ) 


Poland 

18 (a) The reply is in the affirmative In principle, the 

international scheme should not place the persons to whom it apphes 
m a situation so much less favourable than then situation would be 
under national law that they would obtam under the terms of the 
Convention a total benefit less than they would obtam from a 
particular institution undei national law 

(b) The reply is m the affumative. 

(c) The reply is m the affirmative 

Spain 

18 (a) The Government’s reply is m the affirmative, in 

conformity with the reply given to the questionnaire of 1932. 

(b) The Government rephes m the affirmative for the same 
reason The country which has to pay the complementary benefit 
IS compensated therefor by the advantage it derives :from the 
1 eduction rule 

(c) The reply is m the affirmative if the cost of the comple- 
mentary benefit is eqmtably distributed among the institutions 
without pre 3 udice to the msuied person 

S04-39. 
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Sweden 

18 (a) The reply is m the affirmative 

(!>) (Ifo reply is given.) 

(0) The reply is m the affirmative. 

Yugoslavia 

18 (a) The Government considers that the protective danse is 

undoubtedly necessary m order to ensure that the Convention may 
in no case be detrimental to the interests of msured persons 

(1) ) The complementary benefit due as a result of the protective 
clause should be due from the mstitution which would be hable for 
the highest benefit if the Convention did not exist This does not 
constitute any additional burden on the mstitution which is hable 
for the complementary benefit as, owmg to totahsation, it is m all 
cases reheved of the burden of the benefits due from the other 
institution 

(g) The Government agrees to the proposed procedure for the 
calculation and distribution of the complementary benefit in cases 
where several mstitutions are concerned 

The provisions referred to m 18 fcj, however, only guarantee 
the highest benefit which would be due to the insured person if 
totalisation as provided for in the Convention did not exist Where, 
however, several mstitutions are concerned, it may happen that 
totahsation, if restncted to the time spent m some of these mstitu- 
tions, would give a higher total benefit than that resulting from the 
totalisation of all the periods of msurance spent m all the mstitutions, 
and also higher than the rights acquired with the institution which 
would m any case be hable apart from the Convention In that case, 
it would be more favourable to the msured person, m totahsmg the 
time spent in msurance and calculatmg benefits, only to count those 
msurance periods which entitle him to the highest total benefit 
The mstitutions which would m this way be left outside the combina- 
tion would simply be required to pay the normal share of the total 
benefit to which the msured person would be entitled apart from the 
protective clause, and the additional amount would be divided 
among the different mstitutions whose periods of msurance had been 
taken into account m determmmg the highest benefit In other 
words, the normal proportion to be paid by each mstitution would 
be calculated first, all msurance periods bemg taken into account 
The total benefit and the part of that benefit due fiom each mstitu- 
tion would then be calculated accordmg to all the different possible 
combmations of two or more than two of the periods spent in 
msurance, and the combmation which gave the highest total benefit 
would be selected The normal share of the mstitutions with which 
the periods of msurance not mcluded in the selected combmation 
had been spent would then be used for a proportional reduction of the 
difference between the share of each mstitution accordmg to the 
combination selected, and the normal share of the other mstitutions 
included m the combmation 

The protective clause should also be defmed in such a way as to 
cover the case in which one mstitution is obhged to pay a pension. 
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wliile another has to pay a lump sum It would he necessary to 
calculate the value of the lump sum in teims of a pension, and for that 
purpose it would he possible to adopt either a fixed method of 
calculation, the pension heing jcegarded as equal to one-tenth of the 
lump sum for example, or a method of calculation talang mto account 
the age and status of the heneficiaiy In any case, the method of 
calculation should he the same for all States and should he mdepen- 
dent of the technical hasis of national legislation The method of 
calculation should he defined in the Draft Convention itself 


19. (a) Do you propose to give power to limit the total 

benefit awarded by the institutions of two or more Members 
participating in the international scheme to the amount of the 
benefit which would be due in respect of all the periods which 
are to he counted from the institution having the most favourable 
law ? 

(b) If so, should any reduction on this account be effected 
proportionally on each portion of the total benefit ? 


Austria 

19 (a) The reply is in the negative The Government con- 

siders that it would m many cases be impossible to decide which 
of the national laws concerned was the most favourable and that 
it would, therefore, hardly be possible m practice to apply the 
provision 

Belgium 

19 (a) The reply is in the negative Every insiued peison 

should enjoy the rights acquired in virtue of each of the national 
laws to which he has been subject, provided that the total amount 
of the benefits thus received be not higher than the maximum fixed 
by the most favourable law 


Brazil 

19 (a) and (b) The rephes are m the affirmative. 

Bulgaria 

19 (a) and (b) The rephes are m the affumative 

Chile 

19 (a) and (b) The rephes are m the affumative 

China 

19 Ho , the Government does not propose that power should 
be given to limit the total benefit 
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France 

19 (a) The reply is in the affirmative 

(h) The reduction to he effected shonld he settled hy agree- 
ments between the parties 


Hungary 

19 (a) The hmitation mentioned m this question should he 

provided for. 

(h) The reductions should he effected proportionally on each 
portion of the benefit 

Italy 

19 The hnutation of benefits to a maximum correspondmg to 
the most favourable law would entail a comparative analysis of the 
various legislations and an mvestigation, which would he anything 
hut simple, of actuarial calculaiions It should not he supposed 
that because the amount of one pension is less than that of another, 
the correspondmg law is necessarily less favourable For mstance 
if, in case of death, there is a reversion of the pension either 
whoUy or m part, this additional advantage undoubtedly affords 
compensation for a difference in the amount 

The Government is therefore not in favour of the clause 
contemplated m Question 19. 

Luxemburg 

19 The total benefit awarded should be limited in accordance / 
with the rules mdicated in (a) and (h) 

Netherlands 

19 The reply is agam m the affirmative if the calculation is 
made m accordance with the rule given in 12 (b ) 

Poland 

19 The reply is m the negative In practice the possibihty 
of effecting a reduction on the higher limit would be very slight. 
The mvestigation of each mdividual case for the purpose of deter- 
min mg whether such a situation anses would mean an undue increase 
m the administrative work imposed upon the insurance institutions 
as a result of the apphcation of the mternational scheme It is on 
this account that bilateral agreements do not often provide for 
restrictions of this character 

Spain 

19. ( a) and (b) The reply is m the affirmative on both pomts, 

which are designed to fix a limit to the guarantee proposed in the 
previous question Such a limit is provided for m almost all the 
treaties and m particular m the agreement concluded between 
Spam and France (Article 9, section 2) 
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Sweden 

19 (a ) The reply is m the affrrmatiTe 
(1) ) The reply ism the affirmative 

Yugoslavia 

19. The reply is m the negative Provisions of this kmd would 
be liable to give rise to a number of difficulties. 


20. (a) Do you consider it desirable to entrust the ins- 

titution of the place of residence with the provision, for persons 
who, on the gronnd of invalidity, would he entitled to claim a 
pension, of treatment and care for the purpose of preventing, 
postponing, alleviating or curing invalidity ? 

(h) If the reply to f'aj is in the affirmative, do you consider 
that the other institution or institutions concerned should share 
in the cost of treatment and care and, if so, according to what 
rules ? 


Austria 

20 (a) The reply is m the affirmative m so far as the treat- 

ment given IS for the rehef or cure of an mvahdity which already 
exists 

(h) The reply is m the affirmative with the above leserva- 
tion The cost should be shared m proportion to the pensions payable 
by the mstitutions concerned 

Belgium 

20 (a) This question falls m so far as old-age and widows’ and 

orphans’ msurance are concerned As regards mvahdity msurance, 
the reply is m the affirmative 

(1)) The question should be regulated by separate agreements. 

Brazil 

20 (a) lilo , the international scheme should leave on one side 

the question of medical benefits, which are not obhgatory under 
the legislation of most countries Moreover, it would be very 
difficult to lay down general rules for the apportionment of expenses 
between institutions 


Bulgaria 

20 hTo The mternational scheme should not deal with the 
question of medical benefits which m the majority of national legis- 
lations are not compulsory Moreover it would be very difficult 
to lay down general rules for the distribution of the costmvolved 
among the institutions concerned 
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Chile 

20. (a) Yes, on condition that the institutions are under 

obligation to provide services of this kind 

(h) The reply is m the negative 
’ China 

20. (a) It IS necessary to entrust the institutions of the place 

of residence with such provision 

(h ) They should share , as a rule, m proportion to the amount 
of the benefit payable by each mstitution 

Prance 

20 (a) The reply is m the affirmative 

(h) The question of the participation of the other mstitutions 
concerned in the cost should be determmed by agreements to be 
concluded between the parties 

Hungary 

20 (a) It would be expedient to entrust medical treatment 

and care to the mstitution of the place of residence of the beneficiary 

(h ) It seems desirable to make it a rule, which would m general 
be bmdmg, that the other mstitutions concerned should bear a 
share (possibly on a proportionate basis) of the cost of treatment 
and care The extent and methods of this participation should be 
regulated by bilateral treaties to be concluded between the States 
concerned. 

Italy 

20 All legislations do not make equal provision for the pre- 
vention and cure, by medical treatment, of mvahdity Hor do all 
mstitutions apply such provisions m the same way Accordmgly 
it would be difficult to entrust this task, m an absolute sense, to ttie 
mstitution of the place of residence 

Treatment for the pievention of mvahdity raises another diffi- 
culty Such treatment takes place during the period of msurance 
and there is a direct connection between it and the extent to which 
legislative provision is made for sickness msurance When the 
person who is insured agamst mvahdity is at the same time compul- 
sorily msured agamst sickness, prevention is made easier and its 
cost IS largely borne by the sickness msurance fund Where, on 
the contrary, there is no compulsory sickness msurance the whole 
burden falls on the mvahdity msurance fund 

The fact that the financial interest of the mstitutions varies 
with their share of habdity for benefit raises yet another difficulty 
Clearly, if the institution of the place of residence has only a very 
small share m respect of a short period of msurance, its mterest m 
treatment for the prevention or cure of mvahdity will also be'limited. 

The Government is therefore of opmion that the reference 
to medical treatment should be made in somewhat general terms, 
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witliout going into details and leaving an opening for special agree- 
ments between the interested parties In any event, even if in 
principle the task is entrusted to the institution of the place of 
residence, the right of the other mstitutions to take action if and 
when they think it necessary should be recogmsed 

The cost of treatment should, it is thought, be shared by all the 
institutions concerned. It should be added, however, that when 
existing invahdity is to be cured, there is no difficulty m chargmg 
costs on the basis of the periods of insurance spent with each insti- 
tution or, where possible, m proportion to the share of babihty for 
benefit When, on the other hand, the object is to prevent invalidity 
which may occur, but has not yet done so, and the length of the 
total period of invahdity and the amount of the final pension are, 
therefore, unknown, some other basis will have to be adopted, such, 
for mstance, as the number of insurance periods already completed 
The shaimg of costs should be made compulsory even in cases 
where treatment has been provided at. tlie request of one institution 
alone 

Luxemburg 

20 Preventive or curative treatment should be accorded by 
the mstitution of the country of residence 

As the allocation of the expenses of such treatment might give 
nse to admmistrative charges out of proportion to the sums involved, 
sharmg of the expenses should not be required. 

Netherlands 

20 Netherlands legislation does not give insured persons 
a ? iglit to the medical treatment and care dealt with m this Question 
In any event the scheme under consideration ought not to give a 
right to such treatment and care It would be pieferable to leave the 
question of medical treatment and care on one side The circum- 
stances m which such treatment is granted are quite diffeient in 
different countries. In one country treatment may be furnished 
at a much ear her period than m another Caie must be taken to 
ensure that the institutions of a country where treatment is not 
provided under national legislation should not be obhged to pay 
for treatment given m another country Each institution ought to 
be left free to decide whether or not it wishes to provide medical 
treatment and the cost of such treatment should be borne by itself 
Sharing of the cost between institutions of different countries should 
be ruled out 


Poland 

20 The Government, while considering it desirable that some 
arrangement should be made in regard to these benefits, and bemg 
of opimon that such benefits should be provided in the first place 
by the institution of the place of residence of the person concerned, 
does not think it possible to deal with this question in the inter- 
national a.greement owing to the techmcal difficulties connected 
with the distribution of the costs involved among the institutions 
concerned On the other hand, a Eecommendation could be 
adopted, separately from the Convention, advocating bilateral 
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agreements to deal with this matter The Government would not 
oppose the adoption m the Recommendation of the proposals 
regarding the provision of tieatment and care contained m Question 
20 , the Recommendation should, however, provide that the sharmg 
of the costs should he regulated hy agreements between the Govern- 
ments or mstitutions concerned 

Spain 

20. (a) The reply is m the affirmative for it would be neither 

eqmtable nor expedient to allow migrant workers to be deprived 
of the assistance of this kmd which the msurance institutions 
provide for the general body of then* members 

(b) The reply to this clause also is in the affirmative, the 
best arrangement being that the cost should be distributed between - 
the institutions concerned proportionally to the contribution periods 
spent by the insured person under each of them 

SiVEDBN 

20 (a) The reply is in the affirmative 

(b ) In pimciple, the reply might perhaps be in the affirmative. 

Yugoslavia 

20 The Government considers that the old-age, mvahdity, and 
widows’ and orphans’ msurance institution of the place of residence 
should be responsible for treatment, provided that it gives such 
treatment to its own msured persons When that is not the case, 
but when a compulsory sickness msurance mstitution exists m the 
place of residence, preventive treatment should be entrusted to that 
mstitution 

Any of the institutions concerned should be empowered to 
demand treatment, but treatment should only be given with the 
previous consent of the mstitution or mstitutions which pay the 
greater part of the total pension The cost of treatment should be 
borne by those institutions The consent of mstitutions which only 
pay a small proportion of the total pension, e g less than ten per 
cent , should not be necessary 

The cost of treatment should, if mvahdity is not prevented, be 
divided proportionally to the amount of the pension due If any 
mstitution IS unable, owmg to its regulations, to bear the cost of 
treatment, or has not given its consent to treatment, it should only 
bear the cost to the extent that the treatment m question has led 
to a reduction of the pension due to the msured person 

The collaboration of the body mentioned m Question 42 is 
necessary in order to avoid disputes 


Settlement of Claems 

21, Do you consider that claims for benefit under the 
international scheme should he submitted 
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(%) to only one of the institutions coneerned (in parti- 
cular to the institution of the country of residence) 
which would inform the others mentioned in the 
claim ? 

or (%% ) severally to each institution concerned ? 

Austria 

21 (a) The reply is in the affirmative 

(b) The reply is in the negative 

Belgium 

21 The insured person should be left free to decide, on the 
understanding, however, that the institution of the country of 
residence shall be ready to assist him if necessary 

Brazil 

21 ("tj Yes, to the institution of the country of residence, 
which would notify all the other institutions mentioned in the 
claim 

Bulgaria 

21. (i) The reply is m the affirmative. 

(%!,) The reply is m the negative 

Chilb 

21. (^) To the mstitution of the country of residence 

(ii) The reply is m the negative 

China 

21 It should be submitted to only one of the institutions 
of the country of residence, which would inform the others con- 
cerned 

France 

21 Same reply as to Question 3 

Hungary 

21 The reception of claims for benefit and the fixing of the 
amount of benefit should be entrusted to the msurance mstitution 
of the claimant’s countiy of residence It is therefore desirable to 
adopt the method mdicated under (i) 

Italy 

21 It IS considered that claims which mterest several msti- 
tutions should be presented only to the mstitution of the country 
of residence for communication to the others mentioned, when that 
institution IS hable for benefit m respect of a sufficient period of 
msurance When this is not the case, the claimant should apply 
to the last institution with which he was msured The claim should 
always mention all the other institutions 
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21 Claims for benefit should be submitted to the mstitution 
of the country of residence, which will mform the other mstitutions 

lilETHERnANDS 

21 Claims for benefit should be submitted to each mstitution 
concerned, that is to say, to each institution from which a benefit is 
claimed The leply is therefore m the affirmative to (vi) 

Poland 

21 Method IS preferred, as bemg simpler and more advan- 
tageous for the msured person , if it is decided that this question 
need not be dealt with m the Convention, method (i) should at any 
rate be mcorporated in a Eecommendation 

Spain 

21 The Government prefers the method mdicated m pomt (%), 
so that admimstrative comphcations may be avoided and the 
maximum of facihties afforded to the msured person 


Sweden 


21 . 

to (^i). 


The reply is in the affirmative to (%) and m the negative 

Yugoslavia 


21 Claims for benefit should be submitted to the mstitution 
of the country of residence, which should inform aU. the other mstitu- 
tions If the country of residence has not adopted the mternational 
scheme, the claim should be made to the mstitution of the country 
m which the person in question was last msured 


22. (a) Do you consider that, when a sum has to be 

converted into the currency of another Member participating 
in the international scheme, it should be converted according 
to the relation between the two currencies in the foreign exchange 
market of the capital of the Member in whose currency 
it is expressed ? 

(h ) Further, do you consider it desirable to specify the date 
on which the exchange rate for the purpose of conversion is to 
he ascertained ? If so, what date do yon propose ? 

Austria 

22 (a) The reply is m the affirmative 

(h) The reply is m the affirmative The Government suggests 
the first day of each calendar quarter 
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Belgium 

22. (a) the institution liable for benefit makes payment 

direct to the beneficiary, the latter should be allowed to decide 
whether the amount shall be paid in the currency of the country 
of the mstitution or m the currency of the country of his residence, 

(h) The date of payment of the benefit 

Brazil 

22 (a) G?he reply is in the affirmative. 

(b) Instead of fmng a defimte date the Government considers 
it desirable, m order to avoid the possibihty of a quite abnormal 
rate of exchange, to take as a basis the average rate during a given 
period preceding the date of the claim for benefit 

Bulgaria 

22 (a) The reply is m the affirmative. Each mstitution 

should pay m its own currency 

(b) The reply is m the affirmative 

Chile 

22 (a) Yqs, the mstitution paymg out the benefit bemg 

left free to accept foreign currency so far as the mternational 
exchange situation permits, m respect of countnes that have adopted 
the mternational scheme. 

(b) The reply is m the affirmative 

China 

22 (a) The reply is m the affirmative 

(b) It IS desirable to specify such a date The Government 
proposes the date on which the benefit is paid. 


France 

22 Same reply as to Question 3 

Hungary 

22 (a) Effect should be given to the prmciple that so far as 

possible msured persons should not be placed at any disadvantage 
by reason of measures of compulsion applied on the mternational 
money market The method of conversion proposed m this question 
for the calculation of a sum m the currency of another Member is 
not open to any general criticism It would, however, be necessary 
to accept what are called the official rates of exchange estabhshed 
in certain countries instead of the rates quoted m the money market. 



(b) It does not seem necessary to fix the date on which the 
exchange rate for the purpose of conversion is to be ascertamed 
It would be desirable that the payment of benefits and the clearing 
arrangements between the msurance institutions should be effected 
as far as possible once a month on the same date 

ItaI/T 

22. Bach of the mstitutions concerned may find it necessary, 
when calculatmg its share of the benefits payable, to convert mto 
its own currency the share for which the other institutions are hable 
This occurs when the amount of complementary or maximum 
benefit is to be ascertamed The Government is of opmion 
that the mstitutions which have such conversions to make should 
apply the exchange rate current in the capital of their country at 
the date when the claim was presented 


Luxembuhg 

22 The principle of conversion indicated m (a) should be 
adopted 

Conversion should be effected at the rate prevaihng on the day 
on which the insured person’s claim is submitted 


Netherlands 

22 From the commentary given on pomt 19 (page 22 of the 
Questionnaire) it appears that it is considered possible for an 
msurance mstitution to take account of benefits for which the 
institutions of other countries are hable when calculatmg the amount 
of the pension m accordance with the rule mdicated m Question 
12 (b), and that m such a case conversion is considered to be 
necessary The rules m Question 12 (b) (i) and (ii), however, relate 
only to 'peHods , it would seem therefore that conversion would 
not be necessary for the reduction of the amounts dealt with m this 
question Moreover, it seems to be the intention that each msurance 
mstitution should calculate the amount of the pension to which the 
claimant is entitled m the currency of its own country It is therefore 
not quite clear why the question of fixing the rate of exchange should 
be raised Only m the event of the reduction contemplated m 
Question 12 (b) (ii) bemg calculated in proportion to the contribu- 
tions paid to each msurance scheme would a late of exchange for 
conversion be necessary In this case the reply to 22 (a) would be 
m the affirmative, and it would then be necessaiy to fix the date 
as at which eonversiou should be effected In the Government’s 
view the date on which the claim is presented should also be the date 
for ‘conversion 


Poland 

22 It does not seem necessary to lay down in the Convention 
rules deahng with the conversion of sums due by virtue of the 
application of the Convention 
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Spaik 

22 (a) The reply is m the affirmative, m conformity vnth 

the rule generally adopted in treaties on this snh3ect 

(h) The Government rephes in the affirmative, and suggests 
as the date for the purpose of the rate of exchange the first day of 
the quarter immediately preceding the making of the order for the 
payment of the benefit 

Sweden 

22 (a) The reply is in the affirmative 

(h) The reply is in the affirmative 

Yugoslavia 

22 Where payments are made directly it is not necessary 
to lay down a method of determimng the exchange rate. The Govern- 
ment, however, agrees to the provisions suggested m Question 22 (a) 
in all cases where it is necessary to convert a sum into a foreign 
currency. 

As regards the date on which the exchange rate for the purpose 
of conversion is to be ascertained, it would be necessary to state 
whether it is desired to take, instead of the exchange rate of the day, 
either the rate of the first day of the month or quarter, or a specified 
average rate, or the rate on the date on which a payment was made 
on account of another institution That date should be specified m 
connection with the apphcation of the protective clause mentioned 
in Question 18 or the maximum limit for total benefit mentioned 
in Question 19, and it would be desirable for that purpose to take the 
date on which the pension was fixed or modified It would also be 
necessary to decide whether the relation between the two currencies 
existmg at that time should remain unchanged or whether it should 
follow the fluctuations of the exchange rate. The revision of the 
late would be desirable in the case of fluctuations of more than ten 
per cent , but it should only be carried out once a year accordmg 
to the rate on 31 December. 


23. (a) Do you propose to proidde for the grant by each 

institution, pending final settlement, of provisional benefit at 
least equal to that payable in virtue only of insurance periods 
spent under its own law ? 

(h) li so, do you consider that the grant of such provisional 
benefit should be ; 

(i) obligatory for each institution ? 

or (it) optional ? 

Austria 

23 (a) Bach institution should grant provisional benefit. 

This should be calculated on the basis only of the periods taken into 
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account under its o'vvn law, and in the case of fixed benefits (benefit 
components) each mstitution should grant only a fraction corres- 
ponding to the number of mstitutions concerned (e g , m the case 
of three mstitutions, one-third) In this way the payment of too 
high a provisional benefit and claims for the repayment of large 
sums by the beneficiaries would be avoided 

(b) The grant of such provisional benefit should be obhga- 
tory withm the hmits laid down m (a) 

BELGitna; 

23 (a) The leply is m the affirmative 

(b) Optional (ii) 

Brazil 

23 The reply is in the affirmative 

(b) (%) The reply is m the negative 

(\%) The reply is m the affirmative 

Btilgaria 

23 (a) The reply is in the negative 

Chile 

23 Provisional benefit should be optional for each mstitution. 

CmKA 

23 (a) The scheme should provide for the grant of such 

provisional benefit 

(b) It should be obbgatory for each institution 

France 

23 faj The reply is m the affirmative. 

(b) The reply is in the affirmative m the case of (iz), 

Hungary 

23 (a) It would be expedient to provide for the payment by 

each mstitution of a provisional benefit at least equal to the benefit 
to which the claimant would be entitled m vn’tue of the msurance 
periods spent under the law of the institution of the place of residence 

(b) The grant of this provisional benefit should be obbgatory, 
as IS suggested m (z) 

Italy 

23 The pm'pose of the suggestion m Question 23 is to make 
provision to meet any delay which may occur m the final settlement 
of claims when several institutions are concerned 
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Assuming that the principle of a prompt provisional settlement 
is recogmsed on the hues suggested in Question 23, it may happen 
that such a settlement amounts in the aggregate to more than 
mU finally he payable This may even occur frequently, for, masmuch 
as several institutions are concerned, the mamtenance of rights m 
course of acqmsition and their subsequent settlement vfiU reduce the 
amount payable by each 

Take, for example, the case of pensions which mclude or consist 
exclusively of fixed components Each institution, calculatmg 
pension in respect of the periods it has lecogmsed alone, will arrive 
at an amount which will certainly be equal to or greater and m no 
case less than its fmal share, unless the number of its own periods 
IS insufficient to quahfy the claimant 

Semg how frequently the aggregate amount of the provisional 
benefits paid by the various mstitutions will be greater than that 
to which the insured person wiU fmally be entitled, reductions will 
follow and he may even have to refund the difference As insured 
persons are not very competent m such matters, the advantage of 
the provisional settlement will clearly be cancelled by the anxiety 
and the moral depression to which it gives nse 

The followmg compromise may permit of applymg the principle 
m spite of this difficulty When legislative provision has been 
made for a component which varies with the tune spent in msurance 
(clause (a) of Question 12) each institution shall pay provisional 
benefit in respect of the periods spent under its own law each 
institution which is hable to pay only a fixed benefit determmed 
mdependently of time shall provisionally pay half the amount of 
such fixed benefit It may be assumed that, under this arrange- 
ment, the total payment will be shghtly less than the fmal amount 
Provisional settlement should be obhgatory for each institution 


Luxbmbubg 

23 Provision should be made for the granting by each msti- 
tution, on account, of provisional benefit at least equal to that 
payable by the institution in virtue only of periods spent under its 
own law 

The granting of provisional benefit should be obhgatory on the 
mstitution of the coimtry of residence 


Netherlands 

23 A provision of this kind should not be mcluded in the 
Convention In the event of any mstitution desu'mg to grant 
provisional benefit, it should be at bberty to do so , but it is not 
necessary to specify this m the Convention 


Poland 

23 ( a) It does not seem necessary to deal with this question 
m a Convention It would be preferable to deal with it in a Eecom- 
mendation 
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(h) In any event, it wonld not be possible to impose upon 
States an obligation to pay provisional benefits If each of the 
States were to pay, m conformity witb the suggestion contamed in 
23 (a), the benefit which an insured person could claim under 
national law, the aggTegate of such benefits might, m many cases, 
exceed the amount of the benefits to which the claimants would be 
entitled under the international scheme if they had completed the 
qualifying period in several States and mamtamed their rights m 
course of acquisition 

Spain 

23 (a) The Government rephes m the affirmative, so as to 

avoid any hardship upon the migrant 

(h) The Government prefers the rule indicated under (^), m 
accordance with winch payment of a provisional benefit should be 
obhgatory, smce all that is required is to avoid the mstitution of 
the country of residence delaymg grant of the provisional benefit 
until the other institutions concerned have paid the amounts due 
from them 


S^VEDEN 

23 It IS undoubtedly desuable that airangements should be 
made to ensure the payment of provisional benefit at a reasonable 
rate 


Yugoslavia 

23 The Government considers that it would be necessary to 
provide for the compulsoiy grant by each mstitution, pendmg fmal 
settlement, of provisional benefit at least equal to that payable m 
vutue only of msurance periods spent under its own law 


Optional Provisions 

24. Do you propose to give power to an insurance in- 
stitution to discharge its liability to the insured person and his 
dependants by paying to the institution which is thenceforward 
responsible for him, subject to agreement between the two 
institutions, the capital representing his rights in course of 
acquisition at the date of his departure ? 


Austria 

24 The reply is in the affirmative provided that a legal basis 
IS created therefor by an agreement to that effect between States 
which would safeguard the insured person from being accorded less 
favourable conditions than under the mternational scheme 

Belgium 

24 The reply is in the affumative 
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Bbazil 

24. Tlie leply is m tlie affirmative 

Bitlgabia 

24 The reply is m the affirmative 

Chile 

24 The reply is m the affirmative 

OmNA 

24 The reply is m the affirmative 

Bbance 

24 The reply is m the affirmative 

Hijngaky 

, 24 The apphcation of the method proposed would be desirable, 

smce the transfer of capital sums would materially simplify the 
procedure for the payment of benefits As regards the detailed 
regulation of the method of transfer of funds, the insurance msti- 
tutions 01 the States to which they belong should enter into agree- 
ments for this purpose 

Italy 

24 It is consideied that institutions should be allowed to 
transfer reserves m respect of rights m course of acquisition Indeed 
this prmciple has already been recognised m a numbei of important 
mternational treaties hTevertheless stress must be laid on the 
optional nature of the transfer, and the Government expresses 
the view that both the mstitutions concerned should be given a 
choice The institution which is to receive the transfer should be 
entitled to refuse it, even if a general agreement has been reached 
as to the methods of capitahsmg the rights In other words, both 
mstitutions should be allowed to use them discretion m each case 
as it arises 

Ltjxembueg 

24 The '■power suggested should be given 

Netherlands 

24 The reply is m the affirmative, it bemg understood that 
the transfer of capital would be opUonaJ and not obligatory 

Poland 

24 The Government does not consider it expedient to msert 
m the Convention a clause empowermg an msurance mstitution to 
discharge its habihty to the msured person by the payment to the 
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competent mstitution, subject to agreement between tbe two States, 
of capital representing ngbts m course of acqmsition Sucb an 
arrangement would be contrary to that wbicb, it is to be presumed, 
wiU be adopted generally under tbe Convention If tbe Convention 
were to provide merely tbat sucb an arrangement would be per- 
mitted, as IS suggested m tbe Question, tbe ngbts of tbe msured 
peison would certamly not be adequately safeguarded smce no 
stipulation IS made as to tbe manner in wbicb tbe mstitution 
receivmg tbe capital representing tbe ngbts m course of acqmsition 
should give credit to tbe msured person for tbe periods spent witb 
tbe mstitution transferrmg it Tbe agreement between tbe two 
States referred to does not appear to provide an adequate safeguard 
in tbis respect 

On tbe other hand, more detaded regulations governmg sucb a 
transaction might encounter very serious difficulties Apart from 
tbe di^culties of an actuanal nature connected with tbe calculation 
of tbe capital representmg tbe ngbts in course of acquisition, and 
m addition to the reservations on social grounds made above, it 
would not seem advisable, for legal considerations, to subordmate 
tbe right to benefits under invabdity, old-age and widows’ and 
orphans’ msurance — which are strict legal rights — to arrangements 
concluded between msurance mstitutions and bavmg no legal value 
For this reason tbe Government cannot consider the adoption of 
sucb a provision ivithout first takmg cogmsance of any arguments 
that may be put forward m its favour by other Governments 

Nevertheless tbe prmciple upon winch Question 24 is based 
could, m tbe opimon of tbe Government, be accepted m a bilateral 
agreement concluded m conformity with the proposal made by tbe 
Government m its reply to Question 50 

SpAIoS' 

24 Tbe Government repbes m tbe affirmative, smce there may 
be cases m which tbe institutions concerned discharge their babibties 
by means of transfers of capital In such cases, it would be necessary 
for tbe two institutions to come to an agreement 


Sweden 

24 Tbe reply is m tbe affirmative 

Yugoslavia 

24 It is thought that certam difficulties may arise m the 
case in question Tbe new institution should m any case take account 
of periods spent with the previous mstitution Tbe total amount of 
the pension may be modified owing to tbe fact that tbe transfer 
usually affects the benefit components which are subject to reduction 
under tbe rule laid down m Question 12 Further, tbe transfer may 
exercise an mfluence on tbe obbgations of other mstitutions concerned 
as a result of tbe protective clause mentioned m Question 18 The 
provisions mentioned in Questions 10 and 17 would become mappb- 
cable to tbe benefit of tbe msured person Tbe Government is not 
opposed to the proposal embodied m tbe present question if it is 
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•understood that the provisions laid down in Questions 10 and 17 
will in fact not be apphed, and that the total periods spent m 
insurance by the insured person will be taken into consideration 
The agreements concluded on this subject between insurance institu- 
tions should however be communicated to all States Members 
adopting the international scheme 


25. Do you propose to give power to Members, in agree- 
ment with one another, to depart from the rules suggested in 
paragraphs (a) and (b) of Question 12 for the purpose of 
calculating the benefits for which each institution is liable, on 
the basis in particular of the periods counted for the purpose 
of reckoning benefits under the laiv of each institution ? 

A-usteia 

25 The reply is in the affirmative, provided that the apphca- 
tion of the reciprocal agreement does not render difficult or impos- 
sible the apphcation of tlie international scheme to other States 
adopting it 

Belgium: 

26 The leply is in the affirmative 

Brazil 

25 The reply is in the affumative 

Bulgaria 

25 The reply is m the affirmative. 

Chile 

25 Tlie reply is m the negative 

China 

25 The reply is m the affirmative 

Prance 

25 The reply is m the affirmative 

Hungary 

25 Departure from the rule suggested in Question 12 should 
be admissible only ui the case in which the insurance institutions or 
the States to which they belong enter into an agreement concerning 
the procedure to be adopted in regard to the transfer of funds 
mentioned m Question 24 
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Italy 

25 The method described m Question 12 oi apportiomng 
hahihty for benefit does not seem to be techmeally accurate While 
it IS simple to apply, it is only approximate and empirical It has 
been observed that no other method of calculatmg habihty pio 
iaia iempons has yet been apphed, but the fact that this has not 
been done in the past is no reason for arguing a pi toi i that it cannot 
be done in the future 

It IS therefore undesirable that an international Convention, 
winch IS to be accepted and apphed by all countries, should prescribe 
rigid methods, such as may become obsolete in time, and obhge 
Members adopting the scheme to apply these methods agamst their 
will and their interests It would be better to give Members the 
power contemplated in Question 25 and so leave the door open to 
such improvements as may become technically possible 

LUXEStBlIRG 

25 The power suggested should be given 

Netherlands 

25 In the event of a pension being calculated according to the 
method mdicated in Question 12 (b), proMsion should be made 
to allow of the amount of the benefit being calculated on a more 
exact basis than that mdicated m that question The reply to 
Question 25 is accordingly m the affirmative 

Poland 

25 The Government has no obiection to the proposal to give 
power to Members, m agreement with one another, to depart fiom 
the rules indicated in 12 (a) and (b) It does not appear necessary 
foi these rules to be so rigid in character as to make it impossible 
foi Members, in agreement -with one another, to depart from them 
The composition of the benefits under the different insurance 
schemes may necessitate the adoption of some other method for 
the calculation of benefits for persons msuied successively in several 
countries It might happen that a method agieed upon by two 
States, and differing from that adopted generally in conforimty 
with the rules indicated in 12 (a) and (b), would give rise to certam 
difficulties m connection mtli the calculation of benefits m a third 
State where the msured person was also subject to msurance , these 
difficulties could, however, be overcome, especially with the help 
of the special body provided for in Question 42 

Special provisions authorising a departure fiom the rules indicated 
m 12 (a) and (b) ivoiild not be necessary if, m conformity with the 
Government’s reply to Question 50, Members adhermg to the inter- 
national scheme w^ere entitled by special treaties to depart from 
these rules 

Spain 

25 The reply is in the affirmative, since it would thus be 
possible to try to find a more just and eqmtable solution to the 
problem raised in Question 12 
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Sweden 

25 Tlie reply is m i.lie affirmative. 

Yugosdawa 

25 This power could only be given on condition that the 
total benefit due from the two countries is not less than the total 
benefit which would result from the application of the provisions 
mentioned in Question 12 (a ) and (1) ) This is necessary, especially 
m cases where other countries are concerned, since it is clear that the 
obbgations of the institutions in those countries winch are not 
parties to the agieement depaitmg from the rules, cannot be 
mci eased as a result of such agreement 


m — MAmTEJlAlTCE OE ACQUIEED|EIGHTS 

Beneficiaries 

26. Do you consider that, for the purpose of maintaining 
acquired rights, the international scheme should apply to 
persons entitled to benefits and resident outside the country in 
which the institution liable for benefit is established, and should 
so apply 

(i) irrespective of their place of residence ?] 

or (n) only while resident in the territory o£|any other 
Member adopting the scheme ? 

AXJSTREi 

26 (tj The reply is in the negative. 

(ii) The reply is in the affirmative 

Belgium 

26 (i) The reply is in the affumative 

(ti) The reply is in the negative 

Brazil 

26 (i) The reply is in the negative 

(ii) Yes , the maintenance of acquired rights should be restricted 
to benefieiaries resident in the territory of a State adopting the 
seheme 

Bulgaria 

26 The maintenance of acquired rights should apply only to 
beneficiaries resident m the territory of a State Member adoptmg 
the scheme 
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Chile 

26 Tlie acqmied rigMs of an insnred person slioold be mam- 
tamed irrespective of Ins place of residence, provided that it is m 
a country tbat has ratified tbe mternational Convention 

China 

26 This scheme should apply to the persons concerned, 
irrespective of their place of residence 

France 

26 Same reply as to Question 3 

Hungary 

26 The maintenance of lights acquired should be recogmsed 
iriespective of the msured person’s place of residence The rule 
suggested undei (‘i) theiefore seems desirable 

Italy 

26 The Government considers that the mternational scheme for 
the mamtenance of acquued rights should apply to persons entitled 
to benefits and resident outside the country m which the institution 
liable for benefit is estabhshed, irresiiective of their place of residence 
The purpose of such a provision is to afford the greatest possible 
measure of protection of the rights of msured persons, particularly 
of foreigners who have acquired their right to benefit m the country 
where they have spent their occupational career, and mtend to 
return to their country of origin The international scheme stipu- 
lates very properly that the legislation of Members adoptmg it 
should satisfy certain minimum lequirements This means that 
all States will not be in a position to adopt the scheme, and, accord- 
mgly, if mamtenance is hmited to residence m the territory of 
Members who have done so, some insured persons will lose their 
rights Difficulties which may aiise owing to the absence of super- 
vision, particularly when, m the case of invahdity pensions, there 
IS no institution to participate m the scheme, may be oveicome by 
recouise, where necessary, to consular authorities 

LlJXElVIBXHlG 

26 The international scheme should apply only to persons 
entitled to benefit resident m the territory of a Member adoptmg 
the scheme, save m cases m which the claimant has been expelled 
from the territory or has been refused a residence pernut 

Netherlands 

26 The reply to tins Question is m the affirmative on condition 
that the scheme apphes only to nationals of a country winch has 
adopted the scheme, whatever may be their place of residence 
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Polat;d 

26 The international scheme should apply to persons entitled 
to benefits irrespective of their place of residence (i) In this 
connection, it may be recalled that the Draft Convention ensuring 
eqnahty of treatment for national and foieign workers as regards 
workmen’s compensation for accidents and abobshmg special res- 
trictions imposed upon nationals of othei States in the case of 
residence abroad, entails an obhgation to jiay pensions irrespective 
of whether the persons concerned reside m or outside the teriitory - 
of a State that has ratified the Convention It would be difficult 
to justify the adojition of any othei course for invahditj , old-age, 
widows’ and orphans’ insurance 

It IS important also to note that as a general rule bilateral agree- 
ments do not hmit the maintenance of acquired lights to those 
cases onlj'' where the insured persons reside in the territory of the 
contracting country It follows that there is nothmg in the actual 
circumstances which would make impossible the payment of benefits 
outside the countries bound by international agreements Super- 
vision of the beneficiaries, which, m reahty, is of practical importance 
only in the case of mvahdity insurance, would undoubtedly be 
facihtated if it were exercised by the competent insurance institutions 
through the msurance institutions m the place of residence of the 
msured person , mutual assistance between insurance mstitutions 
in the matter of investigations can be guaranteed most effectively 
by means of an international agreement , but it is not impossible 
even without the formal obbgations imposed by a Convention 
Moreover, the method referred to above is not the only way in which 
supervision could be exercised 


Spain 

26 The Government prefers the ariangement indicated in 
point (ii), since difficulties might arise as regards mutual assistance 
between msurance mstitutions when one country is not bound by 
the international system for the maintenance of rights or does not 
possess even a rudimentary social msurance organisation. 

Sweden 

26 The reply is m the negative to (i) and in the affiimative 
to (%t} 

Yugoslavia 

26 The international scheme should apply to persons entitled 
to benefits and resident outside the country m which the mstitution 
hable for benefit is estabhshed, and should so apply irrespeetive 
of theu place of residence, subject to the possibihty of supervision 
and provided that the country of residence does not place any 
obstacle in the way of the payment of the benefit due from its own 
institutions in the country of the institution hable for benefit 


27. Further, do you consider that the international 
sicheme should apply : 

('i) to all persons, irrespective of nationality; 
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or (%%) only to nationals of Members adopting the 
scheme ? 

In the latter case, do you propose to include also 
among the beneficiaries of the scheme all 
persons without nationality ? 


Austria 

27 (a) The reply is m the negative 

(b) The leply IS in the affirmative Persons without nationahty 
should not be included 

Belgiuji 

27 (j) Yes, urespective of nationality 

Brazil 

27 (tj The reply IS in the negative 

(ii) Yes, maintenance should be restricted to persons who are 
nationals of States adopting the scheme and persons without 
nationahty 

Bulgaria 

27 The Convention should be hmited to nationals of Members 
adoptmg the scheme In respect of persons without nationality, 
the reply is in the negative 


Chile 

27 Solely to nationals of countries that have ratified the 
Convention 

China 

27 Tills scheme should apply to all persons, iriespective 
of nationality, and persons without nationahty should also be 
mcluded among the beneficiaries under the scheme 


France 

27 Same reply as to Question 3 

Hungary 

27 The international scheme to be established by the Draft 
Convention should apply to all persons, irrespective of nationahty, 
who are insured with institutions of the States adoptmg the scheme 
The Government’s view' on this subject w^as given m its reply to 
Question 3 

Italy 

27 The Government takes the view, for the reasons given 
above (see the leply to Question 26, page 87), that the international 
scheme should apply to all persons, iriespective of nationahty (7) 
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Luxembtjug 

27 The scheme should apply only to nationals of Members 
adopting the scheme and to persons withont nationahty 


hTETHERLAJSfDS 

27 The leply to this Question is identical with that given to 
Question 3 

Poland 

27 Tlie Government is m principle in favour of the i ule indicated 
m point (i) In the event of the scheme foi the mamtenance of 
Tights m course of acqmsition being appbed to all insured persons 
irrespective of nationahty, as is proposed by the Government in 
its reply to Question 3, jirovision should also be made for the apph- 
cation of the principle of the mamtenance of rights in comse of 
acquisition to aU insured persons, iirespective of nationahty, leceivmg 
benefits m virtue of this scheme In the event of the adoption of 
the rule indicated in (ti), it would seem that any reasons of reci- 
procity which might lustify this solution could not justify the 
exclusion of persons vuthout nationahty from the international 
scheme 


Spain 

27 In conformity with the opmion expressed in 1932, the 
Government prefers the rule mdicated in pomt (%). 


Sweden 

27 The reply is in the affirmative to fij and m the negative 
to fnj 

Yugoslavia 

27. The international scheme should apply to all persons 
irrespective of nationahty, provided tliat the country of which 
the person concerned is a national places no obstacle in the way 
of the payment of the benefits due from its o^vn mstitutions in 
the country of the institution liable for benefit 


Rights to be covered by International ScHEi^tE 

28. Do you consider that the international scheme should 
provide for the maintenance : 

f^J ot the entirety of the [benefits, the right to 
which has been acquired ? 

or f ii) only of benefits other than subsidies, supplements 
or allowances which are payable wdiolly or mainly 
out of public funds ? 
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29. In case the international scheme should provide for 
the maintenance of subsidies, supplements or allowances 
payable wholly or mainly out of public funds, should this 
advantage apply 

(i) to all persons, irrespective of nationality ? 

(ii ) or only to nationals of Members adopting the scheme ? 

In the latter case, should this advantage apply also 
to all persons without nationality ? 

Austria 

28 (a) The reply is m the affirmatiTe 

(h) The reply is in the negative 

29 (^) The reply is m the negative 

(%i) The reply is in the affirmative The advantage should 
not apply to persons without nationahty 

Belgium 

28 ('i) The leply is in the negative 

(it) The reply is m the affirmative 

29 This question falls in view of the leplj'- to Question 28 

Brazil 

28 (%) The reply is in the negative 

(ii) Yes, the mternational scheme should not cover benefits 
or fractions of benefits payable wholly or mainly out of pubhc funds 

29 IjTo reply is called for in view of the opinion expressed 
above 

Bulgaria 

28 (%) The reply is m the negative. 

(^l) The mternational scheme should not apply to benefits oi 
fractions of benefits payable mainly or wholly out of pubhc funds 

29. ^n view of the reply to Question 28 (n), no reply is 
necessary 

Chile 

28 Benefits payable out of public funds should not be 
included 

29 IS'o reply is given 

China 

28 This scheme should provide for the mamtenance of the 
entirety of the benefits the right to which has been acquired. 
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29 In such a case, the advantage should apply to all persons, 
irrespective of nationahty, -while those \vithout nationality should 
hkewise be covered 


France 

28 The international scheme should provide foi the mainten- 
ance of benefits derived from -nmrkers’ and employeis’ contiibu- 
tions, and not of States subsidies, except wheie stipulated by special 
agreements 

29 Benefits reserved foi nationals should be accorded only 
to those foreign nationals -who, by virtue of special treaties of assimila- 
tion, enjoy the same benefits as nationals 

Hungary 

28 The international scheme should provide for the main- 
tenance of all acqmied rights, including rights to benefits payable 
•wholly or mamly out of public funds 

29 All the benefits resulting from the Convention should apply 
to all persons irrespective oi nationality, insured with an insurance 
institution belonging to a coimtry adopting the scheme 

Italy 

28 In the opinion of the Government the mternat.ional scheme 
should provide for the mamtenance of all rights acquired under the 
law of the country which is bable for payment 

29 nevertheless it is considered that in the case of benefits 
payable out of pubhc funds, vhatevei the method of calculation, 
maintenance should be limited to nationals of Members who have 
adopted the scheme, includmg persons who have no nationahty 
but come from such States Members 

This restriction is moreover to be found m a number of legisla- 
tions, and, in the event of more liberal provisions, those laws would 
have to be amended Again, the provision made in each State for 
contributions from pubhc funds in respect of nationals is based on 
considerations of internal pubhc adimmstiation which do not always 
in. the case of foreigners, unless nationals enjoy reciprocal 
treatment when they migrate to other countries 

The international scheme postulates, to some extent, the fulfil- 
ment by national legislations of certain minimum requirements 
These may, as in the case of the inteinational Conventions concerning 
invahdity, old-age and widows’ and orphans’ insurance, be held to 
include contributions from pubhc funds Thus reciprocity exists 
as between persons insured in the several States, and accordmgly 
the obhgation to provide for contributions out of pubhc funds in 
respect of the nationals of a Member which has adopted the scheme, 
should be recognised 


Luxemburg 

28 The scheme to be estabhshed should provide only for the 
mamtenance of the right to benefits payable out of insurance funds 
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29 In tlie event of tlie scheme providmg for the maintenance 
of the right to subsidies out of pnbhc funds, this advantage should, 
be extended only to nationals of Members adoptmg the scheme, to 
tlie exclusion of persons without nationality 


Netherlands 

28 The reply is in the affirmative to (i) If the international 
scheme is to be useful and adivantageous to the insured persons, 
the light to the entiie pension, including subsidies, supplements, 
etc , should be maintained If this were not done, the result would 
be unjust to those countries which do not give subsidies, supple- 
ments or allowances as additions to benefits, but include tbe sub- 
sidies etc payable out of pubhc funds m the pensions granted 

29 See the leply to Question 3 


Poland 

28 The international scheme should apply to all benefits the 
right to which has been acqmred, regardless of then financial 
origin (t) 

The development of bilateral agreements tends undoubtedly to 
abohsh restrictions as regards the enjoyment of benefits payable 
out of pubhc funds It would seem to be undesirable, on social 
giounds, to deprive beneficiaries of a benefit component, sometimes 
amountmg to a considerable fraction of the whole, merely on account 
of residence outside the country hable for it Benefits iiayable out 
of pubhc funds are but a counterpart of the advantages which accrue 
to the commumty from the worker’s employment The question 
of the distribution of the costs of insurance among the various 
parties concerned and the participation of the commumty, either 
directly in the form of contributions, or indirectly in the form of 
taxes, IS of no decisive importance so far as the payment of the 
benefits abroad is concerned The contribution from pubhc funds 
IS veiy often made in such a way as to make it difficult or impossible 
to determine what part of the benefit corresponds to the share of 
the pubhc authority m the total contribution 

29 With regard to the persons to whom benefits payable out 
of pubhc funds should be paid, the Government adopts the same 
attitude as it does with regard to the persons Avho should be mcluded 
among the beneficiaries of the scheme for the maintenance of 
acquired rights (Question 27) 


Spain 

28 The Government prefers the arrangement indicated in 
pomt (%), although it observes that consideration will have to be 
given to the question whether the acceptance of tins arrangement 
should or should not apply to the Conventions of 1933, the proviso 
being added if necessary that it should not apply if the scheme for 
the maintenance of rights has been adopted. 
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29 The Government prefers the arrangement mdicated m 
pomt (t), so long as the persons concerned are resident m the 
territory of a State which has adopted the scheme, persons without 
nationality not hemg excluded 

SlVEDEN 

28 The reply is in the affirmative to (i) and in the negative 
to (^^) 

29 The reply is m the affirmative to (i) and m the negative 
to (n) 

Yugosla^tia 

28 The mternational scheme should provide for the mam- 
tenance of the entirety of the benefits, the right to which has been 
acqmied All the benefits form a single umt and there is no reason 
to exclude subsidies, supplements or allowances payable out of 
pubhc funds 

29 The mamtenance of subsidies, supplements or allowances 
payable wholly or mainly out of pubhc funds should apply to all 
persons irrespective of nationahty, with the exception of nationals 
of States which refuse to pay pensions or supplements payable 
out of pubhc funds to insured persons possessing the nationahty 
of the country from which the benefit is due 


30. Do you consider that the pro\dsions of national law 
relating to the commutation of a pension for a lump sum in 
case of residence abroad should not apply to beneficiaries under 
the international scheme while resident in the territorj'^ of any 
other Member adopting the scheme ? 

Austria 

30 These provisions should not be applied 

Belgium; 

30 The decision on this question should be left to the national 
laws of the countries concerned 

Brazil 

30 ISo , the Government is of opimon that the msurance 
institution should be at hberty completely to discharge its habihty 
towards an insured person resident abroad by the payment of a 
lump sum eqmvalent to the pension, whatevei the amount of the 
pension This observation applies especially to the new countries 
of immigration sueh as Brazil, for example, for whom it is of the 
utmost importance, from the pomt of view of their economic 
development and fmaneial stability, to restrict as far as possible 



— 95 — 


periodic outflows of money m tlie form of interest payments, pensions, 
etc Their prosperity reqmres that they should endeavour to ensure 
that the nation benefits to the greatest possible extent from the 
advantages resultmg from the expenditure of such funds ■within their 
own countries 

In the countries now undei consideration, the position of which 
must be clearly distmgmshed from that of colomes, the organisation 
and operation of social msurance are subject to difficulties, losses 
and hazards which are unkno-wn m older estabhshed countries 
When they pro^nde normal conditions from the pomt of view of 
civdisation, health, hvehhood and security, not only is it right that, 
•without prejudice m any way to the rights of the msured person, the 
methods of paymg pensions should be sunphfied, but it is the duty 
of the Government to take any step which may be appropiiate to 
mduce the recipients of pensions not to go away and spend their 
mcome abroad, but unless there are strong reasons to the contrary 
to spend it m the country which provides them -with the means of 
livelAood they enjoy as msm’ed persons 

The Government feels that this view is m accordance with a right 
understandmg of economic requirements considered from the pomt 
of -new of mternational eqmty 

The Government is of opmion that the institution hable for benefit 
should be left free to discharge its habihty to an msured person 
resident abroad either by the regular payment of the pension or by 
the payment of an eqmvalent lump sum as it may find either course 
possible and convement, and whatever the amount of the pension 
Such cases wdl arise almost always in the new countries of immigra- 
tion, where the fmancial situation is generally subject to more 
uncertamty and calls for more care as regards international transfers 
of funds 


Bulgaria 

30 The reply is m the affirmative 

G tttt. v. 

30 The reply is m the affirmative 

China 

30 The Government considers that these pro-vnsions of national 
law should not apply to beneficiaries under the international scheme 


France 

30 Same reply as to Question 3 


Hungary 

30. So far as possible, the commutation of acquired rights for 
a lump sum m the case of residence abroad should be avoided 
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Italy 

30 When migrants are resident in the territory of Members 
adoptmg the scheme, their rights should he fully maintained -without 
exception The Government is therefore of opimon that pro-visions 
relating to the commutation of a pension for a lump sum should 
not apply to such migrants 


Luxemburg 

30 The estahhshment of the international scheme should 
entail the suspension of these provisions of the national law so long 
as the beneficiaries are resident m the territory of any other Member 
adoptmg the scheme 


Netherlands 

30 The provisions relating to the commutation of a pension 
for a lump sum should not apply in the circumstances stated in this 
question, it being understood that the persons conceined must 
be nationals of a Member adoptmg the international scheme and 
must be resident in a country which has also adopted the scheme 


Poland 

30 Provisions relating to the commutation of a pension for 
a lump sum should not, in the opinion of the Government, be apphed 
to beneficiaries residing abroad even thougli they may reside outside 
the teriitory of States adhering to the scheme for the maintenance 
of rights (See the reply to Question 26 ) The application of such 
provisions cannot be considered compatible with the apphcation of 
the scheme, inasmuch as they are, m the majority of cases, merely 
a form of restriction of the rights of the persons concerned imposed 
because of their residence abroad As a general rule, the lump sum 
payment does not correspond to the total value of the periodical 
benefits which it is intended to replace In any case, from the 
point of view of the interests of the persons concerned, there is no 
argument m favour ol the payment of benefits in such a form (and 
not m the usual foim of a pension) in the case of residence abroad 
In the event of the adoption (m accordance mth the Government’s 
reply to Question 26) of the principle of the payment of benefits 
abroad without restriction m the case of the residence of insured 
persons m the territory of States not adoptmg the scheme, theie 
would be no occasion to provide in such cases for the commutation 
of the pensions by a lump sum 


Spain 

30 Commutation should be permitted, but -with certain restric- 
tions, inasmuch as it is not, generally speaking, in the interest of the 
insured persons 


Sweden 

30 National law should not be apphed m these cases 
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Yugoslavia 

30 The provisions of national law relating to the commuta- 
tion of a pension for a Inmp snm in case of residence abroad should 
not apply to beneficiaries under the mternational scheme while 
resident m the territory of any other Member adoptmg the scheme. 


31. (a,) Do you consider that the international scheme 

should provide for the maintenance of pensions awarded under 
a non-contrihutory scheme on behalf of persons entitled to such 
pensions and resident outside the country which is liable for 
them ? 

(h) If so, do you propose to grant this advantage to persons 
entitled to non-contributory pensions : 

(i) irrespective of their place of residence ? 

or (^^) only while resident in the territory of any other 
Member adopting the scheme ? 


Austeia 

31 (a) The reply is m the affirmative, provided that the 

light to benefit is accorded also to nationals of the other States 
adoptmg the scheme 

(h) (i) The reply is in the negative 
(ii) The reply is in the affirmative 


Belgium 

31 (a) This depends upon the conditions upon which the 

non-contributory pension is granted If the pension is a right — 
and m this case only — the reply is in the affirmative 

(!}) (i) The reply is in the affiimative 
(xx) The reply is m the negative. 

Beazil 

31 (a) The reply is in the negative 

Bulgaeia 

31 The reply is in the negative 

Chile 

31. The reply is in the negative 
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31 (a) The scheme should provide for the maintenance of 

such rights 

(h) The Government proposes to giant this advantage to 
such persons, ii respective of their place of lesidonce 


Fli AACB 

31 Same icplv as to Question 3 

HtTNGAllY 

31 (a) and (b) The intei national scheme should piovide for 

the mamtenance on belialf of persons entitled to pensions resident 
outside tlic count! y liable foi them of benefits payable imder non- 
contribntory schemes ii respective of tlie x>laec of lesidence of the 
beneficiaries but subject to Ihe restriction that only persons insured 
■with the institutions of the States adopting the scheme, iiiespective 
of nationality, should benefit, by this advantage 

lTAI>Y 

31 In vieiv of its leplies to Quest-ions 2G and 28, the Govern- 
ment IS of opinion that provisions foi the mamtenance of acqimed 
nghts should also apply to pensions an aided undei a non-contii- 
biitory scheme, irrespective of the beneficiaries' place of residence ( i ) 

Li msmbukct 

31 The mamtenance ot acqiiiied lights should applv to peisons 
entitled to non-contiibutoiv pensions who aic nationals oi a State 
Member adopting the scheme, subject to the condition, except in 
the case of expulsion from the teiritoiv or refusal of a lesidence 
permit, that they are icsident m the teiiitory of another State 
Member adopting the scheme 

NCTHERPiyXDS 

31 It -ftmuld be veiy desirable to include m the Convention 
piovisions lelatmg to the payment of pensions awaided undei 
nou-contnbutoiy schemes Consideialion of this question should 
start fiom the standpoint that, pensions a'warded under non-contii- 
butoiy schemes should be payable abroad only m cases "where such 
pensions take the place of pensions a'warded undei an insurance 
scheme and mav be regarded as equivalent to such pensions 
Further, payment should be effected iiiet>pective of the icsidence 
of the beneficiary, provided that he is a national of a State -which 
has adopted the scheme 

Poland 

31 ( a) The reply is in the affirmative As the Conventions on 
mvahdity, old-age andividows’ and orphans’ insurance pro-wide that, 
in order to satisfy the requuements of those Conventions, a State 
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■wliicli has a non-oontiibiitory msuiance scheme must fulfil ceitam 
conditions relative to the equivalence of its scheme to the general 
schemes ofinvahditv, old-age audvodows’ and orphans’ msura.nce, it is 
essential that the Convention on the maintenance of lights should 
impose on States vnth non- contributory schemes smiilar obhgations 
in respect of the maintenance of rights Seiious difficulties might 
result from the regulation, in conformity with the proposals set forth 
m Questions 2-25, of the situation of persons who have worked 
successively in several countries of which one or more liad a scheme 
of non-conlributoiy pensions These difficulties do not arise in 
the case of benefits the right to winch has aheady been acqmred. 

(h) In confoinnty with the reply given to Question 26, the 
Government prefers the lule indicated under (i) 

Spain 

31 In the view of the Spamsh Government, soeial insurance 
schemes and non-contributory pensions schemes should not be dealt 
with m the same mternational regulations The Government 
therefore expresses no opimon on this Question 


SV/EDEN 


31 (a) The leply is m rhe affirmative 


(1)) The reply is in the negative to (%) and in the affirmative 
to (ll) 


Yugoslavia 


31 The international scheme should pioiide for the maintenance 

not only of acquued rights but also of lights m course of acqmsi- 
tion as regards non-contiibutory pensions This advantage should 
be allowed to aU persons entitled to non-contnbutory pensions, 
irrespective of their place of residence Maintenance should, how- 
eve, only be compulsory subject to the possibihty of supervision, 
and piovided that the country of residence puts no obstacle m 
the way of the payment of the benefits due from its own institu- 
tions in the country of the mstiitution which is hable foi benefit 
It would be desirable to apply to the maintenance of non- 
contnbutory pensions the same principles as aie adopted m the 
case of subsidies, supplements or allowances payable out of public 
funds, even if some limitations are introduced" 

Special facihties should be provided m cases wheie the person 
entitled to the pension resides m his coimtry of oiigm 


AIIK.ANGE3IENTS FOE PAYING BENEFITS 

32. Do you consider it desirafilc to lay down that the 
institution liable for benefit under the mternational scheme 
should have power to discharge in the currency of its own 
country its liability to persons entitled to benefit ? 


Austeia 

32 The reply is in the affirmative 
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BELGirai 

32 The reply is in the affirmative. 

Brazil 

32 The teply is in the affirmative 

Bulgaria 

32 The reply is m the affirmative 

Chile 

32 The institution hahlc for benefit should dischaige its 
hability m the currency of its oivn country 

China 

32 The reply is in the affirmative. 

France 

32 The reply is m the negative A debtor institution should 
not be given the right to pay only in the currency of its own country 
The conditions under which the institutions should discharge their 
habihties should be fixed by special agreements to be concluded 
between the different countries 

Hungary 

32 It should be laid dowm that the institution hable for benefit 
may discharge its habihty to persons entitled to benefit m the 
currency of its own country 


Italy 

32 The reply as regaids the right of an institution to discharge 
its habihty m the currency of its own country is in the affirmative, 
subject, however, to a reservation When the msured person 
mi^ates to a country which has not adopted the international 
scheme, it is q.mte natural that the institution should discharge its 
habihty in the currency of its own country, although this may be 
to the disadvantage of the insured person, who may often be igno- 
rant of exchange rates or hable to be victimised by speculators 
But a different procedure might peihaps be adopted m the case of 
migration to the territory of a Member which has adopted the 
scheme and affords admmistrative reciprocity. If payment is 
effected through the mstitution of the country of residence under 
the same procedure as in other cases where habihty is shared, it 
should be possible for the beneficiary to receive his pension in the 
currency of that country 

The Draft Convention might perhaps draw this distmction 
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Luxemburg 


32 It would be useful to make express provision on tins pomt, 
as suggested 


IfETHERLANDS 


32 As m the case of Question 22, the reply to this Question 
IS in the affnmative 

Poland 

32 The leply is in the affu'mative However, such a question 
falls rather witlim the competence of national legislation and it is 
doubtful whether it is necessary to deal with it by means of a Draft 
Convention 

Spain 

32 The reply is m the affirmative, the mstitution hable for 
benefit bemg bound solely to pay the benefit which would be granted 
if the insured person were within the country 


Sweden 

32 The reply is m the affirmative 


Yugoslavia 

32 The mstitution hable for benefit imdei the international 
scheme obviously has power to discharge its habihty to persons 
entitled to benefit in the currency ot its own country The proposed 
provision is therefoie unnecessary 


33. (a) Do you propose to give the institution liable for 

benefit power to commute any pension the monthlj’^ rate of 
which does not reach a ceitain minimum for a lump sum to be 
calculated according to the provisions applicable to the institu- 
tion ? 

(h ) If so, how do you propose to fix this minimum ? 

(c) Further, do you propose to lay down a special minimum 
for the ease where partial pensions are due from the institutions 
of two or more Members participating in the international 
scheme ? 

(d) \i so, how do you propose to fix this special minimum ? 

Austria 

33. (a) The reply is m the negative 

With a view to meetmg the difficulty connected with the paymg 
of small pensions, it would be preferable to mclude m the Con- 
vention a provision authorismg msurance institutions to pay small 
pensions at mtervals of longer than a month 
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BELGinar 

33 (a) Tlie leply is in the affirmative 

(h) It should he left to the Governments and 1o the insurance 
institutions concerned to fix this minmium 

(c) The leply is in the negative 

Brazil 

33 (a) See the reiily to Question 30 

Bulgaria 

33 (a) The reply is in the affiimative. 

(h), (g) and (d) Each couni rv should regulate this question 
for itself for it 'vould he very difficult to fix a minimum winch would 
he acceptable internal lonally 

Chile 

33 (a) The reply is m the affirmative 

(h) The minmium should he fixed m lelation to vages 


CinxA 

33 (a) The Government proxioses to give such iiowci to the 

institutions liable foi benefit 

(b) Tlie Government considers that the scheme should not 
provide foi a special inimmmn, and each institution liable for benefit 
should determine foi itself whethei the pension is small enough 
for commutation according to the piovisions of its own lav 

(c) Tlie leply is in the negative 

Fkakce 

33 Bach countiy should have the light to commute the xioitioii 
of pension due foi a lump sum, calculated m conformity with its 
own legislation 

Hungary 

33 As a lule it does not seem desirable to pay to claimants a 
lump sum instead of a pension It would, however, be admissible 
tor certain insurance institutions bable for benefit to be allowed to 
commute the share of benefit which they are liable under the Con- 
vention to pay to claimants who have acquired rights m several 
States, irrespective of the amount of the contiibutions, by trans- 
ferring to one of the insurance institutions liable for benefit the 
capital sum eqmvalent to the share of benefit lor which they are 
responsible Commutation should bo effected on the basis of a 
table annexed to the Convention indicatmg the capital eqmvalent 
at any time to a given benefit babihty, regard being had to the 
former occupation, age, etc , of the recipient of the pension If this 
method were adopted, there would be no need to Bx a minimum. 
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- since, in accordance mtli the agreement between the institutions 
concerned, the commutation of pensions conld be effected m respect 
of any partial benefit, no matter of what amount 

Italt 

33 The pnipose of commuting small pensions is to avoid the admi- 
nistiative expense connected with the periodical payment of insigm- 
ficant amounts Bearmg tins is rmnd, the Government is m favour 
of the proposal, although it wishes to draw a distinction m the case 
of lesidence in a country which has adopted the scheme, and again 
as between payments payable by a smgle institution and those for 
vhieh several institutions are ]omtly liable 

When the beneficiary is resident m a country winch has adopted 
the scheme and the institution of that countiy has regular dealmgs, 
in lespect of other cases of maintenance of rights, with the mstitution 
which IS habie. the admimstrative difficulty raised by the payment 
is considerably reduced Hence the maximmn fixed for pensions 
which may be commuted must differ accordmg to whether there is 
leciprocity or not 

When a single institution is habie foi benefit, the maximum 
amount should be the same as that stipulated in the law of the 
mstitution for all insured persons ivhether m compulsory or m 
voluntary insurance Wlieie no such legislative provision exists, 
it would be necessarv to prescribe, not a fixed monthly rate of 
pension winch would be the same for aU States Members, smce this 
would make foi mequahty owing to differences m the value of money 
and in the cost of living, but a hmit which ivould be m proportion 
to this cost, and which might be expressed as monthly pension not 
exceedmg the average daily wage of peisons insmed with the 
institution of the country of residence 

The siieoial body contemplated in Question 42 might weU propose 
a maximum limit on these hnes for commutation 

If several institutions are jointly habie foi benefit, there is, m 
virtue of the protective clause, no likelihood of their all havmg to 
effect small payments which would be subject to commutation 
In such cases the maximum amoimt of the payment which could 
be commuted should be fixed m proportion to the total benefit, as 
suggested in the reply to Question 17 In this particular respect 
the two lephes agree 

The remarks made above are based on the idea that the commu- 
tation even of very small pensions is rather to the disadvantage 
than to the advantage of insured persons and that its apphcation 
should therefore be limited In any case, when several mstitutions 
are jomtly liable, the capital amount should not be paid to the 
beneficiary, but to the institution of the place of residence or to the 
last mstitution participating m the payment of the pension The 
institution concerned could convert the capital mto pension at its 
own rate and add the result to the amount for which it was itself 
liable 

Luxemburg 

33 Each institution habie for benefit should be given the right 
to commute pensions or fractions of pensions due by it which do 
not exceed the nummum pension provided for by its national 
legislation 
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ISTetherlands 

33 The power to commute small pensions should he given 
There is, however, a certain risk in commutation , in the case of an 
insuied person entitled to receive several small pensions fiom 
different institutions, he might, if commutation is authonsed. 
receive only lump sums which would also he small, and would draw 
no pension at all In cases of this kind it would he prefeiahle to 
pay the pensions every tluee or six months 

In any event, the minimum should he left to he fixed hy national 
legislation 

POLAXD 

33 (a) The Government does not oppose the adoption of such 

a provision m the Convention, although it considcis it unnecessary 
to authorise in a Convention the commutation of small pensions 
for a lump sum m cases wheie the insured peisons leside ahioad. 
In so fai as national law makes geneial piovision for the commutation 
of small pensions foi a lump sum, the Convention would not restrict 
the application of such provision to insuied persons resident abroad 

(h) 5 Saviss gold francs for invalidity and old-age pensions, 
3 Swiss gold francs foi widoAvs’ and oipliaus’ pensions 

(g) The reply is m the affumative Tlie Government consideis 
that, in Older t,o simplify and unify the procedure lelatmg to the 
transfei of benefits, it, might he piovided that in cases Avhere the 
msured persons leceive, in Amtue of the scheme for the maintenance 
of lights m couise of acquisition, paitial benefits fiom the institu- 
tions of two 01 iiioie States participating m the scheme, and when a 
particular pension docs not exceed a fixed amount, the institution 
hahle for the payment, of these pensions could entrust the payment 
to another institution which would assume the responsibility foi 
payment, the amount and otliei conditions of the pension being m 
conformity AAuth the rules m foice foi the institution liable for the 
pension The institution liable foi payment would transfer to the 
institution undertaking the liabibtA’ the icalue m capital, the amount 
of which would be determined by an agieement betiieen the two 
institutions 

(d) 0 Swiss gold francs for lUA-alidity and old-age pensions and 
3 Swiss gold francs foi widows’ and oiplians’ insuiaiice 

Spaix 

33. (a) The reply is in the affumatiA’c 

(b) The fixing of the mmimum should be left to be settled by 
special agreements betiveen States 

(c) The reply is m the affumative 

(d) The matter should be dealt vatli m the same ivay as is 
mdicated m the leply to clause (h) 


SV'-EDEN 

33 (a) the leply is m the affirmatn^e 
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(1) ) ( 1^0 leply IS given ) 

(c) and (d) ITo , it -wonld seem that the mimmiun for the total 
of the partial pensions shonld be the same as that fixed under (aj 

Yugoslavia 

33 The mstitution liable for benefit should have power to 
commute any pension, the monthly rate of which is not as much 
as three or five Swiss francs, provided that the pension is payable 
m a foreign country and that the person entitled to it is not entitled 
to a partial pension from some other institution which, when added 
to the first iiension, would amount to three or five Swiss francs 
per month In the case of partial pensions it is not proposed to lay 
down any mimmum AH partial pensions should be paid by the 
same mstitution, and tins should as a general rule be the mstitu- 
tion of the country of residence The calculation of small pensions 
does not give rise to any difficulty, and the institution bable for 
them could transfer the capital necessary to cover them to the 
institution which is to undertake the payment of the total pension 

Tlie institution bable for benefit should also be empowered 
to pay ceitam pensions, e g those which do not exceed ten Swiss 
francs per montli, at longei intervals 


34. Do you consider that the provisions of the national 
law of a Member for the reduction or suspension of benefit in 
case of conexurent rights to other social insurance benefits, or 
in case of exercise of an employment involving liability to 
insurance, should apply to persons entitled to benefits imder 
the international scheme, even in respect of benefit payable by 
an insurance institution established in the territory of any 
other Member participating in the scheme and in respect of 
the exercise of an employment in such territory ? 

Austria 

34 The reply is m the affirmative 

Belgium 

34 The leply is m the affumative 

Brazil 

34 The reply is m the affirmative 

Bulgaria 

34 The reply is m the affirmative 

Chile 

1 

34 The reply is m the affirmative 



30G 


China 

34 The loply is in the affirmative, provided theie is no dis- 
crimination whatever m the treatment of foreign and national 
workers 


Fr \nce 

34 Same leply as to Question 3 

Hungary 

34 The msinance institution of each State winch is hahle to 
pay partial benefit under the Convention should be authorised to 
apply to x>ersons entitled to benefit the provisions relating to 
icduction which it has l.he right to apply under its ovm law to its 
nationals, without having to take into account any question as to 
in which tenitoiv of a conti acting Slate the conditions for the 
leduction or suspension of benefit aiose Such lestnctions could 
not, however, be applied to cases in which the Hi aft Convention 
makes other piovisions (for example, cessation of payment of benefit 
in case of residence abroad, etc ) 


Italy 

34 The leply is iii the affnmative ITsational legislative pio- 
visions foi the reduction oi suspension of benefit in the case of 
concurrent rights to othei social insurance benefits, or in that of 
exercise of an employment involving liability to msuiance, should 
apply to persons entitled to benefits under the international scheme 

LUXEilHURG 

34 These pio\isions should be appbed even m respect of 
benetit payable by an msuiance institution established m the terri- 
tory ot another State oi m i csiiect ol the exercise of an employment 
111 another State 


NErnEllLxlNDS 

34 The IMelheilands legislation does not, generally speakmg, 
impose any hmitation m legard to concuiient iiensions It would, 
however, be nceessaiy to provide that iiiovisions relating to concui- 
ient pensions m the legislation of any country might be apphed to 
persons m receipt of a pension awarded by an mstitution m another 
countiy whether that country had or had not adopted tlie mtei- 
national scheme An exception ought, howevei, to be made m 
regard to pensions aivarded by the insurance institution of another 
countiy under an invalidity, old-age and widows’ and orphans’ 
insurance scheme in conformity with the mteinational legulations 


Poland 

34 The reply is m the affirmative 
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Spaik 

31 The leplj^ is m the affirmative, smce the social insurance 
system ought not to grant benefits which, m the aggregate, exceed 
the loss suffered by the insured person 

SlVBDEN 

.31 The reply is in the .‘lifnmative 

Yugoslavia 

31 The Government lephes to Question 31 in the affirmative 
subject to the mtervention of the body referred to in Question 12 
In addition it proposes that the rule should be extended to benefits 
and employment m countries which have not adopted the mterna- 
tional scheme but which are bound by other international treaties, 
and perhaps even to countries which are not bound by any mterna- 
tional treaty, provided that it is possible m those countries to ascer- 
tain with certaintj’- the existence of such benefits or employment 


IV — MUTUAL ASSISTAHOE IhT ADMINISTBATION 

35. Do you consider it desirable to lay down the principle 
that the authorities and the social insurance institutions of 
Members adopting the international scheme should afford one 
another assistance to the same extent as they do m applying 
their own social insurance legislation ? 

Austeia 

35 The reply is in the affirmative 

Belgupsi 

35 The leply is in the a,ffirmalive 

Bkazil 

35 The reply is in the affirmative 

Bulgaria 

35 The reply is in the affirmative 

Chile 

35 The reply is in the affirmative 

China 

35 It would be useful to lay dovni such a principle 
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France 

35 The reply is in the affirmative 

Hungary 

35 It IS dcsiiable to lay down the principle indicated 

Italy 

35 The Government consideis it desirable to lay dovn the 
principle that the authorities and institutions of Members adopting 
the scheme should affoid one another admimstiative assistance 

LuxEarouRG 

35 A stipulation for mutual assistance between institutions 
coming undei the international scheme is indispensable 

Netherlandn 

35 The leply is m the affiiraat.ive 

Poland 

35 The leply is iii the affiimative 

Spain 

35 The leply is in the affirmative, in confoimitj with the 
estabhshed practice in existing international lieaties. and with the 
results of experience 

Sll'EDEN 

35 The leply is m the affirmative 

Ylgoslavli 

35 It lb desirable and indeed necessaii to lay down a pio- 
vison of this hind 


36. If you agree with the principle of mutual assistance, 
do you consider that such assistance should include the necessary 
investigations and medical examinations requested by the 
insurance institution of any other Member participating in the 
international scheme for the purpose of determining whether 
the persons in receipt of benefits for which tliis institution is 
liable satisfy the qualifying conditions ? 

Austria 

36 The reply is in the affirmative 
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Belgium 

3G. Tile leply is in the affirmative 

Brazil 

36 The leply is m the affirmative 

Bulgaria 

36 The reply is in the affirmative 

Chile 

36. The leply is in the affirmative 

China 

36. Such assistance should include the necessary investiga- 
tions and medical examinations requested by the said msurance 
institution 


France 

36 The reply is in the affirmative 

Hungary 

36 It seems desirable that mutual assistance should include 
the mvestigations and exammations mdicated m this question. 

Italy 

36. Havmg agreed to the prmciple, the Government considers 
that such mutual assistance should mclude the mvestigations 
necessary for the purpose of setthng claims and supervtsmg the 
payment of benefits and for any other object proposed by any of the 
mstitutions concerned in the States Members adopting the scheme 

Luxemburg 

36 Mutual assistance should mclude aU checks, investigations 
and medical exammations necessary for the purpose of determmmg 
the right to benefit 

Hetherlands 

36. The reply is m the affirmative, on condition that each 
msurance mstitution exammes and decides for itself the question 
ivhether the apphcant fulfils the conditions required to obtam the 
right to a pension and is at hberty to conduct an enquiry on the 
spot 

Boland 

36 The reply is m the affirmative 
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SrAiN 

36 The leply is m the affirmative 

S'RTSDEN 

36 The icply is in the affiiraetive 

Yugoslavly 

36 The leply is in the affirmative 


37. (a) Do you consider that it would be desirable to lay 

down rules for the repayment of the expenses of mutual assist- 
ance ? 

(h) If so, do you propose that the sum to be icpaid should 
be determined according to tiic scale of the authority or insurance 
institution which affords assistance, and that, in the absence 
of a scale, the actual expenditure incurred should he repaid ? 

(g) Further, do \ou propose to fix the dale at which repay- 
ment IS to he effected, and, if so, hou ? 

Austria 

37 (o) The leply is in the affiimative 

(h) The reply is in the affnmativc 

(c) The reply is m the affirmative The repayment of the 
expenses should he regaided as being due on the date on which 
the ojficial transaction giving rise to re]iayment is completed 
The claims should bo settled m the curreiicT in which the expendi- 
tuic was mciiried within a month aftei the notification £i the 
case of delay in payment., interest on the amount due should be 
charged from the date on which it is due at the rate prevailing 
111 the country of the institution that gave assistance 

Belgitoi 

37 (a) The reply is m the negative It is preferable to leave 

tlie institutions concerned free to decide tins mattei 

Brazil 

37 ( a) The reply is m the affirmative 

(b) The reply is in the affirmative 

( c) The reply is m the negative 

BUIiGAIlIA 

37 (a) and (b) The reply is m the affirmative 

(c) The reply is in the negative 
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Chile 

37 As tlie expenses will be compensated by tlie mutual 
assistance given, there is no necessity for repayment 

China 

37 (a) It would be desirable to lay doAvn rules for this purpose 

(b) The reply is in tbe affirmative 

(e) The Government considers that the last day of each month 
should be fixed for this purpose 


France 

37 The rules relatmg to the repayment of the expenses of 
mutual assistance should be settled by special agreements 


Hungary 

37 (oj)i (b) and fcj In order to avoid disputes over the settle- 
ment of accounts, it is desirable to lay down the prmciple that no 
repayment should be due m respect of mutual assistance given to 
one another by insurance authorities or institutions The only 
exception to this rule should be m the case of expert medical advice, 
and then only if, for the purpose of the expert medical examination, 
the msmed person has to be sent to hospital or other expensive 
methods of examination are necessary The amount to be recovered 
should be fixed in each case on the basis of the expenditure actually 
incuired The insurance mstitutions concerned should settle then? 
accounts m respect of expenditme incurred during the preceding 
year by 31 March of the following year 

Italy 

37 The Government is of opimon that rules should be laid 
down for aiiportiomng the expenses of mutual assistance and for 
their repayment 

As regards the calculation of such expenses, the mstitution which 
lenders the assistance, and which ivill presumably be that of the 
country of residence, should be allowed to apply its own cost sche- 
dules, or m the absence of any such schedules, to indicate the amount 
( of the actual expense incurred As the mstitution in question will 
very likely have any medical or administrative investigations earned 
out by its own officials, its right to reimbursement at the usual cost 
rates for such services in its own locahty or country should be 
lecogmsed 

As regards the allocation of the expense when seveial mstitutions 
are concerned, tins should be done m pioportion to the shaie oi 
benefit borne by each institution, as suggested in the leply to 
Question 20 concermng medical treatment If however, one insti- 
tution alone has, owmg to some pecuharitj* of its own law, asked 
for a special mvestigation or enqmry which is of no mterest to the 
others, that institution should beai the whole expense 
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The repayment of such expenses or parts thereof should be 
effected according to the same rules as, and in con 3 unction with, 
the repayment of the share of the total benefit, which, according 
1 jO Question 39, is to be paid out by the institution of the place of 
residence Whenever expenses are mcurred, the institution which 
is to recover the amount wiU. debit the current account of the ins- 
titution which IS hable for payment and advise the latter of the 
entry Current accounts might, for instance, be settled quarterly 

Luxemburg 

37 Each institution should as a matter of reciprocity bear 
the cost of any assistance which it is called upon to give It may 
be presumed tliat normally the reciprocal costs will cancel one 
another 

hTETHEBLANDS 

37. The international scheme should not contain any lules 
deahng with this Question The matter should be left to be settled 
by the institutions and Slates among themselves The institutions 
or the States can come to some airangement as cases arise 

Poland 

37 (a) The reply is in the affirmative 

(h) The reply is m the affirmative 

(c) The reply is m the affirmative Tlu’ee months from the 
date of the conclusion of the official transaction giving rise to the 
repayment 

Spain 

37 (a) The Government repbes m the affirmative, with a 

view to avoiding discussion and ensurmg uniformity of conditions. 

(h) The reply is in the affirmative 

(g) The reply is m the affirmative The Government proposes 
that repayment should be effected quarterly 

Sweden 

37 (a) The leply is in the negative. 

Yugoslavia 

37 It IS necessary to lay down rules for the repayment of 
the expenses of mutual assistance The sum to be repaid might 
be determined according to the scale of the authority or insurance 
institution which affords assistance, but that scale should not be 
sensibly higher than the actual expenditure If the institution 
which has to repay the expenditure considers that the amounts 
laid down in the scale aie very much lugher than the actual expendi- 
ture, it should be able to claim the right to repay the actual expendi- 
ture only The countries or mstitotions concerned should have 
power to conclude special agreements on this subject 
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The date o£ repayment should be determmed m accordance 
•with the time at which the assistance was actually given and 
when the procedure concermng such assistance is completed The 
repayment of the expenses of mutual assistance should be effected 
•witlim a specitied time hmit, e g one month or three months from 
the date mehtioned above, and should be effected m the currency 
of the country which afforded assistance If there is a delay in 
the repayment of the expenses one per cent interest per month 
should be charged 


38. Are you in favour of pro\uding that the privilege of 
exemption from taxation accorded for documents submitted 
to the authorities or insurance institutions of one Member 
should be extended to the corresponding documents submitted, 
in connection with the administration of the international 
scheme, to the authorities and institutions of any other Member 
participating in the scheme ? 

A'USTRIA 

38 The reply is m the affirmative 

Belgium 

38 The reply is m the affirmative 

Brazil 

38 The reply is in the affirmative 

Bulgaria 

38 The reply is m the negative 

Chile 

38 The reply is in the affirmative 

Ghina' 

38 The Government is in favour of providmg that the privilege 
of exemption from taxation should be extended to such cases 

France 

38 It IS desirable that the documents to be submitted should 
be exempt from taxation The extent of such exemption and the 
conditions attached to it should be settled by special agreements 

Hungary 

38 It IS desuable to provide for the exemption from taxation 
mentioned m this question 
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Italy 

38 Tlie Goveinment is in favour of exempting the necessary 
documents from taxation Provision is made for such exemption 
in the treaties concluded between Itaty and other countries 

Luxemburg 

38 Exemption from taxation of all documents should, as a 
general rule, be required 

i^ETHEllLANDS 

38 IJo compulsoiy provisions on this point should be included 
111 the international scheme 

Under the Netherlands legislation documents issued for the 
purposes of the social insurance legislation aie exempt fiom stamp 
duty 

Poland 

38 The leply is m the affu’mative 


Spavin 

38 The reply is in the affirmative The principle adopted in 
national legislation will tlius be apphed mternationallv 

Smxden 

38 The leply is in the affumative 

Yugoslavia 
38 The leply is m the affirmative 


39. Do you consider that the institution liable for benefit 
should be empowered, where the beneficiary resides in the 
territory of another Member participating in the international 
scheme, to agree with the institution competent for the place 
of residence of the beneficiary that the latter institution should 
imdertake the payment of the benefit, subject to repayment 
by the former ? 

Austria 

39 The reply is in the affirmative 

Belgium 

39 The rejily is in the affirmative 

, Brazil 

39 The reply is m the affirmative 
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Bulgaria 

39 Yes, m national currency 

Chile 

39 Yes, after agreement 

China 

39 The reply is m the affirmative 

France 

39 The leply is in the affirmative 

Hungary 

39 The payment of benefit would be effected m the simplest 
manner and the one best smted to the needs of the beneficiary if 
the insurance mstitution of the State m whose territory the benefi- 
ciary resides undertakes the payment in one sum of the fractions 
of benefits due to be paid by several msurance institutions When 
the beneficiary is resident in the territory of a State which has not 
adopted the scheme, the msurance institution of the last State 
adoptmg the scheme with which the beneficiary was msured should 
be reqmred to pay the benefit Inasmuch, however, as the apph- 
cation of this method, though desirable, might encounter difficulties 
due to differences and fluctuations m rates of exchange, objection 
should not be taken to the payment to the claimant by each insti- 
tution sepaiately of the share of benefit for which it is hable 

Italy 

39 In the opmion of the Government, it should be a general 
rule, rather than a facility granted to the debtor institution, that 
payment be made to the mstitution of the country of lesidence, 
m so far as tins country has adopted the scheme This procedure 
IS appropriate, when more than one mstitution is hable for benefit, 
whether they mclude the mstitution of the country of residence or 
not, for if the latter serves as an intermediary, a smgle periodical 
payment can be made to the beneficiary, and supervision is easier 
The same rule should however be applied when a smgle mstitution 
IS hable for benefit On the principle of admimstrative reciprocity, 
this mstitution should always make use of the mstitution m the 
country of residence 

The Government, however, considers that an mternational 
Draft Convention should mclude, besides the general rule that the 
payment of benefits shah, be entrusted to the mstitution of the 
country of residence, other rules as to the way m which this shall 
be effected, for instance as to the currency m which payments shall 
be effected and the dates of repayment 

As regards the currency, the Government is of opmion that 
each mstitution should calculate its share m its own currency 
Payment by the mstitution of the country of residence can only be 
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effected in the currency of that country, parliculaily when several 
institutions are concerned, and the value of the different currencies 
may vary. The variations may even be considerable when cur- 
rencies are not based on gold Accordmgly, some general rule 
should be adopted with a view to avoiding repeated fluctuations 
m the value ot pio mta payments received and to stabihsmg, for a 
given length of time, the amount of benefit paid m the currency of 
the country of residence The institution in this country might, 
for instance, calculate at the begmnmg of each half-yearly period 
the amounts of benefits or shares of benefit and these amounts 
would remain constant for six months The institution hable for 
benefit would then convert mto its own currency, at the date of 
reimbursement, the value of the payments effected 

The Government is of opimon that the mstitutions which are 
hable should refund their share of benefit at intervals of not less 
than three months When the amount of its disbursements on behalf 
of one or more other mstitutions is such as to exceed the limits of 
its normal resources, the institution of the place of residence might 
be allowed to ash for a payment on account 

Luxembubg 

39 The prmciple suggested should constitute the general rule. 

ISFetherlands 

39 The mternational scheme should not lay down any obliga- 
tory rules on this pomt The institutions concerned should be free 
to come to some arrangement between themselves if the need 
arises, it bemg understood that the matter is optional for the two 
institutions 

Poland 

39 The reply is in the affirmative 

Spain 

39 The reply is m the affirmative The existmg treaties already 

provide for mutual admuustrative assistance of this kind, 

SlVEDEN 

39 The reply is in the affirmative 

Yugoslavia 

39 The institution hable for benefit should be empowered, 
where the beneficiary resides in the territory of another Member 
participatmg in the mternational scheme, to agree with the institution 
competent for the place of residence of the beneficiary that the latter 
mstitution should undertake the payment of the benefit subject to 
repayment by the former When partial benefits are due to the same 
beneficiary from the mstitutions df more than one State participatmg 
in the international scheme, those mstitutions should be obhged to 
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entrust tlie payment of benefit to the institution of the place of 
lesidence In tbe latter case the exchange rate for the purpose of 
conversion should be determmed m accordance with the provisions 
mentioned under 22, and the expenses of mutual assistance should 
be paid not later than the end of each quarter Any delay in pajunent 
should give rise to the payment of the interest mentioned under 37 
A persistent delay on the part of the mstitution hable for benefit 
should result in the cessation of the payment of the benefit 


40. Do you consider that an insured person who enters 
the insurance of a Member adopting the international scheme 
should be required to declare, within a certain time-limit 
reckoned from the date of such entry, the periods spent by him 
in the insurance of any other Member adopting the scheme ? 

Austria 

40 The reply is in the affirmative 

Belgiuji 

40 The leply is m the affirmative 

Brazil 

40 The leply is m the affirmative 

Bulgaria 

40 The leply is m the affirmative 

Chile 

40 The leply is m the affirmative 

China 

40 The reply is m the affirmative 

France 

40 Same reply as to Question 3 

Hungary 

40 It IS desirable to prescribe the obligation to be imposed 
on insured persons in this matter 

Italy 

40 If msured persons are to declare, withm a eertam time 
limit reckoned from the date of entry, the periods spent by them 
m the msurance of other countries, provision should be made for 
some sanction in the event of failure to make the declaration, and 
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tlie sanction -would consist in refusal to recognise the periods in 
question In tlie absence of any sanction, the insertion in an inter- 
national Convention of the clause contemplated would he quite 
ineffectual and therefore supeifluous But is it possible to treat 
the omission as an offence Clearly not, for m many cases, if not 
in the majority, this would unduly penalise insmed persons Owmg 
to Ignorance of the law and of the provisions of mternational treaties, 
such persons would very often fad to make their declaration withm 
the prescribed time-hmit The last msurance institution might also 
be penahsed, for if the period of insurance were sufficient, the benefit 
it would have to pay would certamly be more than its share of joint 
habihty -with the other mstitutions, particularly if the benefit were 
fixed independently of time 

The fact that the insured person is obhged to present, through 
the mtermediary of the last institution, his claim even m respect of aU 
the periods spent -with other institutions disposes of the techmcal 
difficulties, smce these only arise when the right to pension is 
claimed hTor can statistical sigmficance be attached to incomplete 
declaiations, which presumably wiU not be presented by the majority 
of the persons concerned Rehable statistics cannot be compded 
imtd the settlement of claims makes it really possible to ascertain 
the number of periods spent m the different countries 

It should be added that the declaration ought to be presented 
to the institution of the country to which the insmed person has 
migrated The previous institutions vnU have no knowledge of 
further periods and accordmgly the declaiation would be of no 
interest to them, but only to the last institution, unless this last 
institution were obhged to inform the previous institutions of 
subsequent periods Such a procedm’e would not, however, be 
attended by any practical advantage and would give rise to conside- 
rable admimstiative difficulties 

For the reasons given above, the Government is not m favour 
of making declarations by insured persons compulsory in an 
mternational scheme 

If, on the other liand, individual institutions find it necessary 
in have knowledge of pievious msm'ance periods, they can always 
obtam these for tlieir own purposes, by means of apinopriate pro- 
paganda among employers and insm’ed persons Indeed the latter 
m some cases, spontaneously declare iieriods 

Luxbjeburg 

40 Insured persons should be reqmred to make the declaration 
in question Failure to make the declaration should not, however, 
entail more than a nominal penalty 

Hetheblands 

40 Comiilete hbeity should be left to the various national 
legislations on this point If a Membei desires to include m its 
legislation a provision imposing on insured persons the obhga- 
tion heie dealt with, it should be free to do so There is no reason 
for lajang down a compulsory international rule Moreover, the 
degree of accuracy of the information furmshed by msured persons 
should not be overestimated, and in the great majority of cases 
it may be expected that the declaiations would not be forthcoming 
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Poland 

40 The reply ls in the affumative The mtrodnction of an 
obligation to declaie within a certain time-limit to be fixed by 
national legislation the periods spent in the insurance of any other 
Member adoptmg the scheme would be very useful It would 
guarantee a more efficacious control of the rights of msuied persons, 
which IS verj^ desirable for insurance mstitutions 

If any previous affiliation were not to be declared until the 
occurrence of the event insured agamst, insured persons might 
attempt to obtain, — without regard to the apphcation of the inter- 
national scheme, — the total amount of the benefits to which they 
might be entitled m different countries and, with this object m view, 
they might conceal from the mstitution of one of the Members the 
msurance periods spent previously m the msuiance of a second 
Member The danger of such abuses would be considerably diminished 
if the insured persons were obhged to declare these periods when 
they enter od insurance 

Spain 

40 The Government is of opmion that such a declaration is 
necessary, both for msurance mstitutions and for the migrant 
worker 

SWTEDEN 

40 The reply is in the negative 

Yugoslavl-i 

40 It IS desirable that the msured person should be required 
to declaie the periods spent by him m the msuiance of any other 
Member adoptmg the mternational scheme It is, however, difficult 
to lay down any penalty for failure to fulfil that obbgation 

Y __ OPBEATIOlsr OF INTBRFrATIOEAL SCHEME 

41. Do you considei lliat tlie coming into force of the 
international scheme to be established by the Draft Convention 
should be determined according to the following rules ? 

(a) Initial coming into force : 

Twelve months after registration of the ratification 
of the Draft Convention by two Members, so far as 
they are concerned ; 

(b) Coming into force for other Members; 

Twelve months after registration of their ratifications. 

Austbia 

41 (a) The reply is m the affirmative 

(b) The reply is in the affirmative 

The Government proposes, however, that, if technically pos- 
sible, an endeavour should be made to reduce the period suggested 
to SIX months 
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BELGimi 

41 (a) and (1)} The rephes are in the affirmative 

Brazil 

41 (a ) and (h ) The rephes aie m the affirmative 

Bulgaria 

41 (a) and (h) The replies are in the affiimative 

Chile 

41 The leply is m the affirmative 

China 

41 It should he deteimmed aecordmg to the rules proposed 

France 

41 (a) and (h) The rephes are in the affumative 

Hungary 

41 The period of twelve months after registration of the 
ratification fixed for the coming mto force of the Convention might 
he reduced to six months 

Italy 

41 The Government considers that the international scheme 
should come into force twelve months after ratification hy the 
first two Memhers, so far as they are concerned, and for other 
Memhers twelve months after registration of these Memhers’ 
ratifications 

Luxemburg 

41 The coming into force of the international scheme might 
he determined according to the rules mdicated in fcr j and (h ) 

Netherlands 

41 There is no leason why the ordinary iiiles concermng 
the coming into force of Draft Conventions should not apply heie , 
the reply is theiefoie in the affumative 

Poland 

41 The Government approves the rules indicated in (a) and 
(h) for the coming mto force of the mternational scheme 

Spain 

41 (a) and (b) The replies are in the affirmative 
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SWTEDEN 

41 (a ) and (h ) The replies are m the affirmative 

Yugoslavia 

41 The Government is in agreement with all the proposals made 
on this point 


42. (a) Do you consider that it would be useful to establish 

a special body for the purpose of assisting Members adopting 
the international scheme in the application thereof ? 

(b ) If so, how do you propose to regulate the composition 
of this body ? 


Austria 

42 (a) and (b) In pimciple, the International Labour Office 

IS the body qualified to give assistance in the appbcation of the 
Convention A small committee of experts from the States Mem- 
bers adopting the Convention might be formed to act as an advisory 
organ to the International Labour Office 

Belgium 

42 (a) The reply is m the affnmative 

(h) It should be composed of officials of the International 
Labour Office assisted, if necessary, by one or moie delegates of the 
States concerned 

Brazil 

42 (a) The leply is m the affu’mative 

(b ) The body should be composed of lepresentatives of all the 
Governments that have ratified the Convention, each State having 
one member 

Bulgaria 

42 (a) The leply is m the affirmative 

(h) One member for each State which shall have ratified the 
Convention, appomted by the Government of that State. 

Chile 

42 Yes , the body should mclude a representative of each 
of the States that has ratified the Convention 

China 

42 (a) It would be useful to estabhsh a special body for 

this purpose. 
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(b ) The Government proposes that at the International Labour 
Office an additional section or division should be estabhshed for 
this purpose The nominees for this section or division should be 
nationals of States Members adopting the scheme and adequately 
represent all the continents. 


France 

42 It it IS to be an independent body, its cieation can not be 
contemplated until some arrangement has been made as to ways 
and means If it is to be a body attached to the International 
Labour Office, the lattei sliould take the necessary steps in this 
respect 


HtnS'GARY 

42 (a ) The cieation of the special international body proposed 
in this question is necessary 

(h) Such a body should be estabhshed within the International 
Labour Office It should be called upon to apply the scheme and 
to give advice m the event of any dispute arising 

Italy 

42 The a]iphcation ol the international scheme may laise 
many questions ol a particularly technical kind, and it might be 
useful to set up a special committee in the International Labour 
Oigamsation, tor the pmpose of assisting Members adopting the 
scheme to settle such questions 


Luxemburg 

42 The estabhshment of a permanent committee attached to 
the International Labom* Office apjicars to be desuable 

This committee, which might, if necessary, include several 
sections, should include legal, medical and actuarial experts m 
sufficient numbers The addition ol employers’ and workers’ 
delegates is imiiecessaiy 


Netherlands 

42 (a) The pui'iiort of this Question does not seem very clear 

Each countiy apphes the international regulations for itself and 
has at its disposal its own organisations for the purposes of applying 
them 

The Permanent Court ot International Justice is the body 
competent m any question of interpretation, while the “ Com- 
mittee on xVrticle 408 ” examines questions of apphcation There 
IS no reason for estabhshmg a new body The Netherlands Govern- 
ment therefore replies in the negative to this question If anj’- 
practical difficulties should arise, the International Labour Office 
IS the body quahfied to give advice 
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Poland 

42 It IS very desuable that a special body be set up to 

assist Members in the apphcation of the mternational scheme It is 
to be feared that, m the absence of such a body, the apphcation of 
the Convention might give rise to serious difficulties, particularly 
m view of its somewhat concise wordmg and of the rapid changes m 
insurance legislation 

(h ) The Government proposes that this body be called “Advisory 
Committee on Questions concerning the Mamtenance of Eights 
undei Invahdity, Old-Age and Widow’s and Orphans’ Insurance ”, 
and be composed of a chairman and two vice-chairmen, to be 
appointed by the Governmg Body of the International Labour 
Office, and one member and one substitute member for each State 
adoptmg the scheme, these members to be selected from among 
experts on msuiance questions and jurists 

This body would be puiely advisory It would m no way 
encroach upon the functions assigned to the Permanent Court of 
International Justice by Article 423 of the Treaty of Versailles with 
respect to the mterpretation of the Conventions of the International 
Laboui Orgamsation 

The Committee would be entrusted (1) with the preparation of 
general recommendations concernmg the technique of the apphca- 
tion of the Conventions and (2) with makmg proposals to the 
Governments concerned for the settlement of difficulties which 
imght arise between States Members in connection with the 
apphcation of the international scheme 

The functions referred to under (1) would be exercised by the 
Committee by means of lesolutions adopted at its plenary sessions 
and those referred to under (2) at sittings of special sub-committees 
The sub-committees would be composed of the chairman or a 
vice-chairman of the Advisory Committee and of members of the 
Committee, each of whom would be appomted by the Govermnent 
of a State directly interested The expenses of the sub-committees 
would be shared on a proportional basis by the States directly 
interested in the matter dealt with by the sub -committees 

The sub-committees would be set up at the request of the 
Governments interested, and even at the request of one Government 
only 

The recommendations drawn up by the special sub -committees 
concermng the settlement of disputes would not be bmding upon 
the parties concerned and would not prevent the submission of the 
disputes in question to the Permanent Court of International Justice 
which would give a fmal decision in so far as the mterpretation of 
the Convention was concerned The powers of the sub-committees 
would, therefore, be purely concihatory and not arbitral 

The secretarial work of the Advisory Committee would be 
entrusted to the International Labour Office 

The rules of the Ad'^usory Comittee would be drawn up by the 
Governing Body of the International Labour Office 

Spain 

42 (a) Experience shows the necessity for such a body, which 

IS provided for m the Franco-Spamsh Agreement 
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(b) The "body should not have any legal jurisdiction but should 
he composed of speciahsts in msurance, and any reference to the 
body, which might include representatives of employers and workers 
who have speciahsed m social insurance questions, should be accom- 
pamed by a report and draft resolution prepared by the appropriate 
section of the International Laboui Office 

Sweden 

42 (a) It would seem to be difficult to form a definite opinion 

on this question until the teims of the proposed Draft Convention 
are Imown In any case, howevei, ratification of the Convention 
would be an important factor to be taken into c onsidcration in this 
connection 

(b) (No rejily is given ) 


Yugoslavia 

42 The creation of such a body would be extiemely useful, 
especially during the early years of application of the Convention, 
having regard to the numerous possibihtres of dispute which may 
arise The interpretation of the Convention, the settlement of 
disputes and the supervision of the apphcation of the Convention 
would lemam m the hands of the bodies which already exist tn fulfil 
those functions The body mentioned under Question 42 could give 
useful instructions in all disputed cases and should inteivene at the 
request of eithei party before lecouise vas had to the ordinary 
procedure It might also serve as an advisory body m the couise oi 
that piocedure The proposed body should consist, solely of expeits, 
as its duty would be to apply the piovisions of the Convention 
exactly, to lemedy any omissions, and to adapt its provisions to 
conciete cases 


43. Do you consider that pensions in respect of wliieh no 
award lias been made oi which have been suspended, before 
the coming into force of the international scheme, because the 
persons concerned reside abroad, should be aw^arded or resumed 
as from the coming into force of the seheme ? 

Austria 

43 The reply is m the affirmative 

Belgiuji 

43 The payment of pensions should be resumed as from the 
coming into force of the scheme 


Beazil 

43 The reply is in the negative 
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Bulgaria 

43 The reply is in the negative 

Chile 

43 The reply is m the affirmative 

China 

43 The Government agrees that such pensions should he 
awarded or resumed as from the commg mto force of the mterna- 
tional scheme 


Prance 

43 Same reply as to Question 3. 

Hungary 

43 The award of pensions or resumption of payment of pensions 
as from the date on which the scheme comes mto force is desirable 

Italy 

43 Pensions m respect of which no award has been made or 
which have been suspended because the persons reside abroad, 
should be awarded or resumed as from the coming into force of the 
scheme 


Luxemburg 

43 The measure proposed is equitable. 

Netherlands 

43 The reply to this Question is m the affumative An interna- 
tional scheme would give httle satisfaction if the pensions to which 
this question relates were not to be paid after the adoption of the 
scheme Payment of such pensions should, however, take place 
only m the case of nationals of a country which has also adopted 
the scheme In order to avoid any possible doubt, it is emphasised 
that there should be no payment of arrears of a pension m les- 
pect of periods prior to the commg mto force of the scheme 

Poland 

43 The reply is m the affirmative It would not be just to 
discrimmate between future rights to benefit and those acquired 
prior to the commg mto force of the international scheme m such 
a way as to exclude the latter fiom the scheme and to contmue 
to apply m the future all the restrictions on the mamtenance of 
rights Bilateral agreements apply also to benefits awarded 
prior to the commg into force of the agreements 


f' 
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Spain 

43 The Government rephes in the atfirmative, adding that it 
would be preferable to leave the States adoptmg the scheme free 
either to commute the pensions in question or to resume payment 
of them 

Sweden 

43 The reply is m the negative 

Yugoslavia 

43 The Goveinmeut lephes to Question 43 in the affmnative 
Pensions in respect of which no award has been made or which have 
been suspended, e g three years before the coming into force of the 
Convention, should be awarded or resumed automatically Pensions 
m respect of which no awaid has been made or which have been 
suspended, e g ten years before the coming into force of the Conven- 
tion, should be awarded or resumed provided that the beneficiary 
makes a claim within a specified time limit, e g two years after the 
commg mto force of the Convention, either in his country of residence 
or in the country of the institution liable foi benefit 


44. Do you consider that, for the purpose of maintaining 
rights in course of acquisition undei the international scheme, 
account should be taken of rights in respect of periods ante- 
cedent to the coming into force of the scheme ? 

Austkia 

44 The reply is m the affiimative 

Belgium 

44 The reply is in the affirmative 

Brazil 

44 The reply is in the affirmative 

Bulgaria 

14 The reply is in the negative 

Chile 

44 The reply is in the affirmative 

ClUNA 

44 The Government agrees that, for the purpose m question, 
account should be taken of rights m respect ot periods antecedent 
to the commg mto force of this scheme 
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Fraistce 

44 Same, reply as to Question 3 

HlINGiVIlY 

44 Account should he taken of the rights mentioned in this 
question 

Italy 

44 For the purpose of mamtaimng rights m course of acqmsi- 
tion, account should he taken of periods antecedent to the coming 
mto force of the scheme 

Luxemburg 

44 There yoU he seiious administrative and fmancial objec- 
tions to takmg account of periods defimtely closed under the existmg 
national schemes The adoption of this principle might seriously 
endanger the ratification of the Convention 

hlETHERLANDS 

44 Foi the leason given m the Government’s reply to 
Question 43, the leply to this Question is m the affirmative 

Poland 

44. The leply iS in the affirmative The international scheme 
would he deprived of all its value for a long period if it ignored — 
contrary to all bilateral agreements concluded so far — insurance 
periods antecedent to the coming into force of the Convention It 
would he techmcally impossible to distmgmsh between periods 
antecedent and subsequent to the conung into force of the Conven- 
tion , for it would very often be necessary to effect payment of two 
benefits . one on the basis of antecedent periods and calculated in 
conformity with national law, and the other on the basis of subse- 
quent periods and calculated m conformity with the international 
scheme Such a solution would have no justification whatsoevei 
on social gioimds It is on that accoimt that bilateral conventions 
apply retroactively to periods antecedent to their coming into force 

Spain 

44 The Government rephes m the affnmative, acting on the 
same prmciples as those on which its rephes to previous Questions 
are based 

S'WEDBK 

44 The reply is m the affnmative 

Yugoslavia 

44 The Government considers that account should be taken 
of rights m respect of periods antecedent to the co min g into force 
of the mternational scheme, at any rate as regards the last ten years. 
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45. (a) Do you consider tliat an obligation should be 

imposed to review awards made before the coming into force 
of the international scheme, and to review' rights for the purpose 
of reviving them or making an award in pursuance of the 
scheme, provided that review’ shall not involve the payment 
of any arreais or repayment of benefit for the period antecedent 
to the coming into force of the scheme ? 

(h) 11 so, do you consider that the review’ should take 
place ; 

(^) as a matter of course ? 

or (^i) only at the instance of one of the institutions 
concerned ? 

or ( %%i ) only at the request of the claimant ? 

(g) Do you consider, how'ever, that review’ should not take 
place ; 

(i) where the claim has been settled by a lump-sum 

payment ? 

(ii) where the person concerned was awarded a pension 

before the international scheme came into force 
in respect of the institutions of two or more 
Members participating in the scheme ? 

Austria 

45 (a) The leply is in the affirmative 

(b) The Government considers that the review should take 
place both as a matter of comse and at the instance of one of the 
institutions concerned or of the claimant 

(c) (%) The leview should not take place where the clami 
has been settled by a lump-sum payment 

(ii) In these cases also the review should not take place 

Belgium 

45 (a) The reply is in the affu’mative 

(h) In principle, at the lequest of the claimant, who can always 
ask for the assistance of one of the institutions concerned 

(c) (%) and (ii) The leply is m the affirmative 

Brazil 

45 (a) ifo , the international scheme should not have a 

retroactive effect 

Bulgaria 

45 The reply is m the negative The international scheme 
should not have a retroactive effect 
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Chile 

45 Awards already made should not be reviewed 

China 

45 (a) The Government agrees that such an obhgation 

should be imposed 

(b) It should take place only at the request of the claimant 

(c) It should not take place m the case referred to m (ii) 

France 

45 Same reply as to Question 3 

Hungary 

45 (a) The review of rights is admissible when the insured 

person has suffered loss as the result of a settlement effected befoie 
the coming into force of the scheme 

(b) Eeview should take place only at the request of the claimant 

(g) In the case of settlement by a lump-sum payment, or when 
the person concerned was awarded a pension by the institutions of 
two or more Members adoptmg the scheme, review should not take 
place 

Italy 

45 As regards revision of the rights alluded to m Questions 43 
and 44, the reply to paragraphs (a) and (c) is in the affirmative 
With reference to paragraph (b), review should take place as a 
matter of course 


Luxemburg 

46 If it should be provided that account should be taken 
of periods already closed which are antecedent to the coming 
mto force of the Convention, the review of awards already made 
and of rights to be revived or settled under the mternational scheme 
should take place only (a) on apphcation by the person concerned, 
and (b) when the person concerned has not received old-age or 
mvahdity msurance benefit of any land whatsoever 

Netherlands 

45 (a) The revision of claims rejected, etc , is justified and 

the reply is therefore m the affirmative 

(b) The review should take place only at the request of the 
claimant 

(c) (i) Beview should not take place where the claim has been 
settled by a lump sum payment 

(i%) In this ease the review should not be excluded 
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In addition, the Government desires to emphasise, thongh 
it IS perhaps unnecessary to do so, that in its opimon there should 
he no payment of arrears for periods prior to the commg mto force 
of the scheme 

Poland 

45 (a) The reply is m the affirmative The mamtenance 

without modification of benefits awarded on the basis of national 
law without taking account of the mternational scheme would mean 
the contmuation, without vahd reason, of the present unsatisfactory 
legal situation with regard to those benefits 

(h) The review should take place as a matter of course {%) 

In the event of such a review bemg made dependent upon the 
request of the persons or of the institutions concerned, there would 
be a danger of its taking place m the first case only when it would 
be advantageous for the msured person and, in the second case, 
only when it would be advantageous for the msurance mstitution 

(c) (i) The reply is in the affirmative It would not appear 
possible to revive periodical benefits when they have been settled 
by a lump sum 

(ti) The fact that the msured person was awarded a pension 
before the commg mto force of the mternational scheme by the 
mstitutions of two or more Members participatmg m the scheme 
(such pension amounting possibly, by reason of the non-apphcakon 
of the principle of proportional reduction of the fixed benefit com- 
ponents, to an excessive and xmjustifiable sum) should not exclude 
the apphcation of the international scheme 

Spain 

45 (a) The reply is m the affirmative 

(b) The Government prefers the rule mdicated m pomt (iiv), 
A claim should be made by the person concerned 

(c) The reply is m the affirmative to pomts (^) and 
since these cases have already been settled 

Sweden 

45 (a) The reply is in the negative 

Yugoslavia 

45 Provision should be made for the reviewmg of awards made 
before the commg mto force of the scheme, provided that review 
does not mvolve the payment of any arrears or repayment of benefit, 
except possibly m the case of rights m respect of the last ten years 
The review should be effected at the request of the claimant and not 
as a matter of course Previous periods of msurance m a foreign 
country are not as a general rule known to the msurance mstitution 
The mstitutions can defend their rights through the claimants 

Eeview should be allowed even m cases where the claim has been 
settled by a lump sum payment It is not necessary to undertake 
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a review in tlie cases mentioned under 4:5 (c) (l^) If tlie present 
situation of the insured person is more favourable he wiU not ask 
for review, and if it is less favourable there is no reason to refuse it 


46. Do you consider tkat Members wbo, at tbe date oi 
registration of their ratifications, have not yet set up a scheme 
of compulsory insurance (oi a scheme of non-contributory pen- 
sions) covering at least the risk of old age, or that of inv^idity 
also, should by ratification bind themselves to introduce, within 
the twelve months following the registration of their ratifications, 
a scheme of compulsory insurance (or non-contributory pensions) , 

(^) covering the risk of old age ; 
or (zi) covering the risks of old age and invalidity ? 

Austria 

46 The Government approves the suggestion contained m 
the Grey Eeport that, m order to secure a Convention of practical 
value, the Members who adhere to the mternational scheme should 
have already estabhshed at least a minimum measure of protection 
agamst the risks mentioned or should do so by the time their 
ratification comes mto force 

It should be mentioned that old-age insurance and mvahdity 
msurance are, to a great extent, identical smee the former msur- 
ance covers all those cases of mvahdity which occur after the age 
.at which the old-age pension becomes payable They may be said, 
therefore, to be of equal value m practice provided that the age 
at which the old-age pension becomes payable is not above 65 
It should also be added that, as compared with old-age and 
mvahdity msurance, widows’ and orphans’ msurance is much less 
important, and should as a rule be regarded merely as a comple- 
ment to old-age or mvahdity msurance 

For these reasons, States Members should be required to 
estabhsh at least a scheme of mvahdity msurance or a scheme of 
old-age msurance providmg for the payment of an old-age pension 
at an age not exceedmg 65 years, within twelve months of the ratify- 
mg of the Convention, if such a scheme is not m existence at the time 
of ratification 

In the reply to this question no account has been taken of 
another relevant consideration, namely, that m determinmg the 
minimum standard of protection regard should also be paid to 
the number of persons covered by the msurance scheme of a 
State Member ratifying the Convention Account is taken of thiB 
consideration m the reply to Question 47 

Belgium 

46 (i) The reply is m the affirmative 

(zi) The reply is m the negative 
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Brazil 

46 The Government is of opmion that States which ratify the 
Convention should thereby undertake to estabhsh within a penod 
of three years a scheme of compulsory insurance covermg at least 
the risks of old age and mvahdity 

Bulgaria 

46 The reply is m the affirmative The legislation should 
cover at least the risks of mvahdity and of old-age and the period 
of grace allowed should be three years 


Chile 

46 Yes ; covermg the risks of mvahdity and old age 

China 

46 The Government considers that such Members should 
bmd themselves by ratification to mtroduce the scheme suggested. 

France 

46 In the system contemplated by the Government, this 
question would not arise 


Hungary 

46 The Government prefers the condition indicated under (ti) 
It considers it desirable, however, that Members adoptmg the 
scheme should be obliged so far as possible to cover also the risk of 
death 

Italy 

46 Inasmuch as Members adoptmg the scheme will, by its 
apphcation, secure privileges and accept duties m regard to the 
reciprocal treatment of insured persons, they wiU be unable to do 
without social insurance legislation While it is impossible to msist 
on their havmg a complete scheme of msurance. Members who 
have none at all should mtroduce at least compulsory old-age 
msurance legislation 

Luxemburg 

46 Members who, at the date of registration of their ratifica- 
tion, have not yet estabhshed compulsory msurance should by 
their ratification bind themselves to mtroduce a scheme of com- 
pulsory old-age, mvahdity and widows’ and orphans’ msurance 

Netherlands 

46 Eatification by a Member which has not estabhshed either 
compulsory old-age msurance or compulsory mvahdity msurance 
would be an advantage only to the nationals of that Member work- 
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ing in another country Batification in such circnmstances shonld 
he excluded and a provision such as is here contemplated should 
be mcluded in the Convention Members adhermg to the scheme 
ought to be required to set up compulsory mvahdity and old-age 
insurance before the scheme would come into operation for them 
If no such obhgation were mcluded m the Convention, it is to be 
feared that Members who have an appropriate compulsory msurance 
scheme would hesitate to ratify it 

Poland 

46 The Convention should bind Members, who at the date of 
the registration of their ratifications have not yet estabhshed com- 
pulsory mvahdity, old-age and widows’ and orphans’ msmance, to 
introduce, within twelve months followmg the registration of their 
ratifications, compulsory msurance against at least the nsk of 
old-age or that of mvahdity 


Spain 

46. The Government rephes m the affirmative, with the reser- 
vation that non-contnbutory pensions should not be mixed up 
with compulsory msurance schemes The Government prefers the 
condition mdicated m pomt ftj 

Sweden 

46. The reply is m the affirmative to (ij 

Yugoslavia 

46 States Members should, by ratifymg the Convention, 
undertake to mtroduce a compulsory msurance system or a non- 
contributory pensions scheme covermg the nsks of old age and 
mvahdity 

Old-age msurance should not be regarded as sufficient unless the 
risk of mvahdity is covered by some other branch of msurance, e g 
if sickness msurance benefit is contmued up to the time when the 
insured person has acquired the right to an old-age pension 

Ratification of the Convention should not involve an obhgation 
to mtroduce widows’ and orphans’ msurance 


47. faj Further, do you consider that, in order to he able 
to claim in their entirety the advantages provided by the inter- 
national scheme in connection with the maintenance of rights 
m course of acquisition, every Member participating in the 
scheme must have enacted concerning invalidity insurance, 
old-age insurance, and widows’ and orphans’ insurance, 
legislation fulfilling minimum conditions ? 

(h) If so, what, in your view, should be the minimum 
conditions to be fulfilled ? 
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(c) If not, do you consider that Members participating 
in the international scheme, whose legislation covers the 
three risks of invalidity, old age and death (or only two of these 
risks) should he able to apply, as regards the maintenance of 
rights in course of acquisition, special provisions in their rela- 
tions with any other Member likewise participating in the 
scheme, but whose law only covers two of these risks (or only 
the risk of old age) ? 

(d) If the reply to ("cj is in the affirmative, what special 
provisions should, in your view, be applied in such cases ? 


Austria 

47 (a) The international scheme for the mamtenance of 

nghts should apply only if the States participatmg m the scheme 
possess a scheme of insmance against the particular risk and for 
the class of workers (manual workers or salaried employees) m the 
occupation in question that fulfils certain minimum conditions 

(h) These mmimum conditions should he set foith in the Con- 
vention on the mamtenance of rights m course of acqmsition and 
of acqmred rights under mvahdity, old-age and widows’ and orphans’ 
msurance on behalf of workers who transfer them lesidence from 
one country to another 


Belgium 

47 (a) The reply is in the negative. 

(i) This question falls 

(c) The reply is m the affirmative 

(d) Bilateral agreements 

Brazil 

47 (a) The reply is in the affirmative 

(b) The legislation of every State adoptmg the scheme should 
be m conformity with the provisions of the Conventions of 1933 on 
mvahdity, old-age, and widows’ and orphans’ msurance 

j 

Bulgaria 

47 (a) The reply is m the affirmative 

(b) The legislation should conform to the 1933 Conventions 
on mvahdity, old-age and widows’ and orphans’ msm-ance 

Chile 

47 (a) The reply is m the affirmative 

(b) Invahdity, old-age and widows’ and orphans’ msurance 
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47 (a) The reply is m the negative 

(c) The reply is m the affurmative 

Prance 

47 Same reply as to Question 46 

Hungary 

47 (a) It IS desirable that Members adoptmg the mternational 

scheme should be obbged to enact legislation on old-age, invabdity 
and -widows’ and orphans’ msurance fulfilbng minimum conditions 

(h) The Government proposes that the mmimum conditions 
should be the fundamental conditions laid down m Law XL of 
1928, pubhshed m the I L O Legislative Series, 1928, Hungary Ho 4 

(c) Eeciproeity between two States should apply only m respect 
of msurance mstitutions of the same kmd m each of the States 

(d) If the prmciple suggested m paragraph fej is adopted, the 
reduction of cash benefits is not necessary 

Italy 

47 Assuming that every Member adoptmg the scheme is 
obbged to make provision in its social legislation for compulsory 
old-age insurance at least, it follows that the mmimum conditions 
which should be fulfilled by such a scheme ought to be laid down 
Individual States must be aUowed to apply m then social legislation 
measures of welfare which may differ considerably from one country 
to another and will be m proportion to the economic resources of 
each It IS only fan, however, to reqmre that the basis of msmance 
shall not fall below what may be considered barely adequate What 
has been said m regard to old-age msurance appbes equally well 
to invabdity and widows’ and orphans’ msurance when the corres- 
pondmg mstitutions m different countries have deabngs with one 
another for the mamtenance of rights m course of acqmsition 

Granted, however, the need for mmimum conditions, it should 
also be recognised that the other States concerned must fully apply 
the international scheme for the mamtenance of rights m course 
of acqmsition even if the provisions made m then o-wn legislations 
are more complete and bberal Clearly, if Members whose legislative 
provisions are on a larger scale are to bmit the mamtenance of rights 
m course of acqmsition to such branches of insm’ance as exist on 
the territory of another Member, given the prmciple of sharing 
babibty for benefit pro rata temporis, corresponding periods of 
msurance wiU have to have been spent under the mstitution of that 
other Member WTien no correspondmg msurance scheme exists, 
each Member should apply its own law m the mamtenance of rights 
m comse of acqmsition 

It IS, of comse, true that often a smgle law covers two or even 
ab three risks and that the corresponding msmance systems will 
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overlap inasmucli as certain provisions are common to them, but 
there shonld never be any great difficulty in drawmg the simple 
distmction required for the settlement of claims and accordingly 
there is no need to apply special restrictive provisions 

As regards the minimum conditions to be fulfilled by social 
msurance legislations, the Government is of opimon that, m 
their broad hues, these conditions should be eqmvalent to those 
contamed m the correspondmg Conventions which were approved 
m 1933 This apphes more particularly to provisions m regard to 
the scope of msurance, the quahfymg period, the nght to benefits 
and the participation of pnbhc authorities In the Convention 
which IS to be drawn up, the task of laymg down mmimum condi- 
tions and of seemg whether these are fulfilled m national legislations 
might be entrusted to the special body mentioned in Question 42. 

Accordingly the rephes to paragraphs (a) and (h) ot Qnestion 47 
are m the affirmative The provisions contemplated m these 
paragraphs should suffice to protect the mterests of Members 
adoptmg the scheme The rephes to paragraphs (g) and (d) are 
m the negative 

LuXEMBimG 

47 It would be difficult to lay down mmimum conditions 

Members whose legislation covers the risks of mvahdity, old-age 
and death should have power, m respect of nationals of States 
whose legislation covers only one or other of these risks, to limit 
the apphcation of the scheme to the risk or risks covered by those 
States 

Netherlands 

47 On this, as on the precedmg questions, the difficulties 
arismg in connection with the estabhshment of an mternational 
scheme make themselves felt When all the countries adoptmg 
the scheme have approximately equivalent legislation on mvahdity, 
old-age and widows’ and orphans’ msurance, the objections to an 
mternational scheme are at then minimum, the advantages of such 
a scheme to the nationals of the various countries being m these 
cucumstances more or less equal Countries which had not set up 
a compulsory msurance scheme such as is here contemplated, or 
which had an msurance scheme appljnng to only one of the three 
risks, could very readily adopt the scheme without havmg to fear 
any financial comphcations for themselves, smce for them the 
Convention would offer only advantages without disadvantages 
They would have no pensions to pay abroad smce they had not set 
up an msurance scheme The subject could therefore be more 
appropriately dealt with by bilateral treaties which could be 
concluded between countries possessmg equivalent msurance 
systems 

The Government therefore considers that it must reply m the 
affumative to Question 47 (a) 

(b) The mmimum conditions should be those laid down m the 
Draft Convention adopted m 1933 and relating to quahfymg periods, 
mvahdity, etc 

(c) and (d) In view of the precedmg rephes, no reply is 
necessary to (c) and (d) 
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Poland 

47 ( a) Tlie Government is not in favoni of tlie application 

of tlie mternational setieme concermng tlie mamtenance of rights 
m course of acquisition bemg made conditional upon (1) the conjomt 
mtroduction of insurance against the three risks m question, and 
(2) the fulfilment hy such insurance of certam minimum conditions. 
It ivould, m the Government’s view, he qmte sufficient were States 
Members to undertake to introduce a scheme of insurance against 
one of the two risks referred to m the reply to Question 46. In 
the event, however, of conditions relative to a minimum standard 
of msurance bemg laid down m the Draft Convention, contrary to 
the negative attitude adopted hy the Government and explamed 
above, these conditions should be formulated m such a way that 
they would apply to mvahdity msurance if the State m question 
possessed mvahdity insurance, to old-age msmance if it had old-age 
msurance, and to one of these two branches of social msurance if 
it had schemes of msurance agamst both these risks 

(b) In the event of the conditions lelative to a mmimum 
standard of mvahdity, old-age and widows’ and orphan’s msmance 
bemg generally adopted, these conditions should not be too com- 
prehensive but should be relatively modest, and should mcorporate 
for each of the branches of msurance the most essential provisions 
of the Draft Conventions on Invahdity, Old-Age and Widows’ and 
Orphans’ Insurance adopted by the Seventeenth Session of the 
International Labour Conference In particular, it should be provided 
that, if the States m question have estabhshed schemes of old-age 
msm’ance, it would suffice for them to grant, subject to conditions to 
be laid down by national legislation, old-age pensions when the msured 
persons have reached an age-hmit to be fixed by national legislation, 
which should not be higher than 65 years m msurance schemes 
applymg to wage-earners If a State has estabhshed a scheme of 
mvabdity msurance, it would be sufficient to stipulate (1) that that 
msurance shall pay mvahdity pensions to persons suffermg from a 
general earnmg mcapacity which prevents them from earmng any 
appreciable remuneration by then work, and (2) that the quahfymg 
period necessary before the right to an mvahdity pension can be 
acquired should not exceed 60 contribution months, or 250 contri- 
bution weeks, or 1,500 contribution days Stricter obhgations 
would not appear to be justified 

Spain 

47 (a) and (b) The rephes to these tivo clauses are in the 

negative, the suggestions being m confhct with the prmciple on 
winch the whole scheme is based 

(c) The reply is m the affirmative, without going into details 
as to the provisions referred to m clause (d) 

Sweden 

47 (a ) and (b)lSo , not as regards all the blanches of insurance 
mentioned 

(o) The reply is m the affirmative 
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(d) It would probably be necessary m these cases, as m others 
m which the legislation of the various countries differs m scope, to 
lay down special rules The best method of laying down such rules 
might, however, be for the countries concerned to enter into special 
agreements 


Yugoslavia 

47 It would be desirable to lay down that, m order to be able 
to claim the mamtenance of rights m course of acqmsition, every 
Member should have enacted legislation concernmg mvahdity, old- 
age, and widows’ and orphans msurance fulfiUing mmimum condi- 
tions, provided that the mteinational scheme apphes to aU persons 
irrespective of nationahty m accordance with the system suggested 
m reply to Question 3 If the apphcation of the Convention is conf med 
to nationals of countries adoptmg the international scheme, such a 
restriction might result m excludmg the nationals of certain countnes 
which are unable to fulfil the requued minimum conditions In the 
view of the Government this would be unjust 

The mmimum conditions might be regarded as being fulfilled 
by any country which had ratified the Conventions concermng the 
mvahdity, old-age, and widows’ and orphans’ insurance of industrial 
workers, or i£ such ratification is impossible, by any country whose 
national legislation provides benefits equal to those laid down m the 
Conventions 

The body mentioned undei 42 should give advice m case of 
difference of opmion 


48. (a) Do you consider that adoption of the inter- 

national scheme should involve for every Member (in so far as 
it has not ratified the Draft Conventions adopted by the Inter- 
national Labour Conference concerning compulsory invaliditj’^ 
insurance, compulsory old-age insurance, and compulsory widows’ 
and orphans’ insurance) an undertaking to treat the nationals of 
any other Member participating in the scheme on the same 
footing as its own nationals for the purpose of entering com- 
pulsory invalidity, old-age and widows’ and orphans’ insurance, 
and for the purpose of the benefits of such insurance ? 

(b) If so, do you consider that this undcrtaldng might be 
restiieted so far as concerns any subsidy, supplement to or 
fraction of a pension which is payable w^holly or mainly out of 
public funds ? In that case, what restrictions do you propose 
to lay down ? 

Austria 

48 (a) The reply is m the affirmative 

(h) The reply is m the negative 
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Belgium 

48 (a) The reply is in the affirmative As regards mvahdity 

msnrance however, the Government makes certam reserves, hemg 
nnable to accept any nndertakmg as to the date of mtrodnction of 
a scheme of compulsory msurance 

(i ) The reply is m the affirmative Condition of reeipioeity 

Brazil 

48 (a) 'So , the equahty of treatment provided for by the 

Conventions of 1933 should not be brought into the Convention on 
the mamtenance of rights 


Bulgaria 

48 The reply is m the negative Equahty of treatment, 
which IS regulated by the 1933 Conventions, should not be dealt 
with m the Convention on the mamtenance of rights 

Chile 

48 The reply is m the negative 

China 

48 faj Yes But the nationals of Members who have not 
ratified the Draft Convention should be treated on the same footmg 
under this scheme, provided that they have been affihated m suc- 
cession to two or more msurance mstitutions of Members participat- 
ing in the scheme 

(h) The reply is in the negative 

France 

48 (a) The reply is m the negative 

Hungary 

48 (a) The Government considers it necessary to prescribe 

the undertakmg mdicated 

(b) There should be no restriction on the undertakmg m respect 
of benefits payable wholly or mamly out of pubhc funds 

Italy 

48 The principle of equal treatment for all msured persons, 
irrespective of nationahty, is lecogmsed m the Conventions approved 
in 1933 Inasmuch as the international scheme may mclude 
Members who have not ratified those Conventions and mdeed are 
unable to do so, because their legislations do not conform to them 
m aU respects, it would be desirable to stipulate equahty of treatment 
for nationals of Members adoptmg the international scheme (a). 
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Subsidies oi fractions of pensions payable out of pubhc funds 
have already been considered in tbe repbes to Questions 14, 29 and 
33 Purtber, tbe participation of pubbc authorities, for which 
provision was made in tbe 1933 Conventions, has abeady been 
suggested as a mmiTm im condition m tbe reply to Question 47 
P'evertbeless, with reference to clause (h), restrictions might be 
allowed m a few definite cases as follows 

(a) l^ationals of Members which have adopted the scheme, but 
whose legislation does not provide for subsidies or supplements 
payable out of pubhc funds, assuming that such pi o vision is not 
included among the imnimum conditions , 

(h) insured persons who migrate from their place of work to 
another country just as their claim is bemg settled or immediately 
after settlement , 

(c) insured persons who have spent the whole of their occupa- 
tional career in the msm’ance of one Member only 

It would be better ro define, m complementary agreements 
concluded between the Members concerned, such lestnctions as 
might be adopted 

Luxemburg 

48 Adoption of the mtemational scheme should entail the 
obhgation mdicated m (a) 

There should be no himtation on this obhgation 

Netherlands 

48 (a) A Member which has adopted the international scheme 
should be obhged to assimilate foreigners to its own nationals and 
to treat foreigners on the same basis as its nationals, subject to a 
condition of reciprocity in regard to the apphcation of certain pro- 
visions If the Convention is to bo of use assimilation should apply 
also to subsidies, supplements, etc If it does not apply, bilateral 
treaties wiU be necessary to deal with this matter, a stimulus to the 
ratification of the Draft Convention wiU be lost and it will not 
receive widespiead apphcation 

Poland 

48 (a) The Government does not consider it possible to 

estabhsh a scheme for the maintenance of acqmred rights unless 
the legal situation of nationals of the other States is settled 

It IS beyond doubt that among the persons coming imder the 
mtemational scheme a considerable number of the beneficiaries 
are nationals of other States It would not seem possible, therefore, 
to achieve the objects of the international scheme in respect of the 
maintenance of rights acqmied and m respect also of the mamte- 
nance of rights m course of acquisition m the absence of a regulation 
of the situation of nationals of foreign States 

If the Convention were not to assure equahty of treatment, the 
mtemational scheme m respect of the maintenance of rights acqmred 
would be confmed exclusively to the formal mamtenance of the 
rights acqmred in the State paying benefits in the event of residence 
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outside its territory, wMe disregarding tlie substance of the rights 
It would, therefore, be impossible to apply to foreign nationals 
restrictions due to their residence outside the territory of the State 
granting the benefits, but all the other restrictions on the rights of 
foreign nationals would continue to be apphcable provided they 
were also apphcable m the event of residence m the country paying 
the benefits Certain restrictions lelative to foreign nationals 
would thus be abohshed, while others — very numerous and burden- 
some — would be mamtamed m then' entirety The international 
scheme would, therefore, completely safeguard the interests of the 
msured persons only m their own countries and not m foreign 
countiies, and this would seem to be m complete contradiction to 
the objects of the scheme for the maintenance of rights 

If the States adopting the international scheme could maintain 
the apphcation of the restrictions laid down in their legislation in 
relation to foreign nationals, the results m practice might be both 
unexpected and undesirable The calculation of the benefits, based 
on the scheme for the maintenance of rights m course of acqmsition, 
and consisting, for one part, in the proportional reduction provided 
for under Question 12, might, as a result of such apphcation, be 
prejudicial to the interests of the foreign nationals concerned, whose 
benefits would be reduced and also made subject to the restrictions 
applymg to the rights of foreign nationals 

Eestrictions on account of foreign nationahty should not, m 
principle, be imposed upon any of the beneficiaries of the inter- 
national scheme irrespective of nationahty or even upon beneficiaries 
without nationahty, and this apphes to entry into msurance as well 
as to rights to benefit 

In any case provision should be made for at least equahty of 
treatment for nationals of States adopting the international scheme 

In the event of the abohtion, m conformity with the opimon of 
the Government expressed under (h ), of the power to apply excep- 
tions and restrictions m relation to the leceipt of benefits payable 
out of pubhc funds, the clause providmg for equahty of treatment 
should be extended to aU States, whether they have or have not 
ratified the Conventions on Invalidity, Old-Age and Widows’ and 
Orphans’ Insurance adopted by the Seventeenth Session of the 
International Labour Conference These Draft Conventions 
(Article 12, paragiaph 5, last sentence, of the Draft Convention on 
compulsory old-age msurance for persons employed in mdustrial 
or commercial undertakings, in the hberal professions, and for 
outworkers and domestic servants, and the analogous provisions of 
the other Draft Conventions) lay down restrictions relative to the 
payment to foreign msured peisons, m the event of residence abroad, 
of subsidies, supplements to or fractions of pensions payable out of 
pubhc funds 

Only if, contrary to the opmion of the Government, the proposal 
contamed in (1) ) should be accepted and permission given to apply 
restrictions to the extent allowed m the above-mentioned Articles 
of the Draft Conventions, should the prmciple of equahty of treat- 
ment be adopted m the Draft Convention for the mamtenance of 
rights solely in relation to those States which have not ratified the 
Draft Conventions concernmg mvahdity, old-age and widows and 
orphans’ msurance 



— 142 


In so far as the condition mentioned above is concerned, it should 
he formulated m snob a 'way as to apply m the branch of msnrance 
m question to those States which have not ratified the Draft 
Convention dealmg with that branch of insurance 

(h) No restrictions or exceptions to this undertakmg should 
be permitted Foreign nationals in their capacity as beneficiaries 
should not be accorded a more or less advantageous treatment 
according to the manner, whatever it may be, m which the cost of 
the msnrance is met 

The assimilation of nationals of other States to the nationals of 
a particular State, which is being mcreasmgly effected by social 
legislation and bilateral agreements, does not depend exclusively 
on the participation of those insured persons, by way of contribu- 
tions, m the provision of the fmancial resources of the insurance 
scheme , it rests on far wider and more general premises 

Spain 

48 (a) The reply is in the affirmative Such a provision will 

avoid comphcations and cases of doubt 

(b) The reply is m the negative 

SUTEDBN 

48 (aj The reply is m the affirmative 

(b) The reply is m the affirmative. 

Yugoslavia 

48 It would be desirable to lay down the proposed obhgation, 
and this should be done in accordance with the rephes to Questions 
14 and 29 


49. Do you consider that it should he laid down that 
denunciation by a Member of the Convention establishing the 
international scheme shall not affect : 

(a) the liabilities of insurance institutions in respect of 

claims which matured before the scheme expired for 
this Member ? 

(h) rights in course of acquisition in respect of periods ante- 
cedent to the expiry of the scheme for this Member ? 

Austria 

49 ( a) The reply is m the affirmative 

(b) The reply is in the negative 

Belgium 

( a) The reply is m the affirmative 


49 
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(1)) The reply is in the affirmative except m regard to subsidies, 
supplements to or fractions of pensions payable entirely or mainly 
out of pubhc funds 


Brazil 

49 (a) The reply is in the affirmative 

(b) The reply is in the affirmative 

Bulgaria 

49. Denunciation by a Member of the Convention providmg 
for the estabhshment of an international scheme should not affect 

(a) the habihties of msurance institutions m respect of claims 
which matured before the scheme expired for this Member , 

(b) Eights m course of acquisition m respect of periods ante- 
cedent to the expiry of the scheme for this Member 


Chile 

49. (a) and (b) The rephes are in the affirmative 

China 

49. It should be laid down that such a denunciation by Mem- 
bers shall not affect the babilities and rights referred to m para- 
graphs (a) and (b) 


France 

49 (a) and (b) The reply is m the affirmative 

Hitngart 

49 (a) and (b) The denunciation by a State of the Convention 

estabhshing an mternational scheme should not affect either ha- 
bihties already matured or rights m course of acqmsition 

Italy 

49 The Government considers that the denunciation by a 
Member of the Convention estabbshmg the mternational scheme 
should affect neither claims which matured nor rights m course of 
acqmsition before the expiry of the scheme for this Member (a) 
and (b) 


Luxemburg 

49 Denunciation of the Convention should not affect (a) the 
habihties of msurance mstitutions m respect of claims which mature 
before the scheme expires for the Member , (b ) rights m com'se of 
acqmsition m respect of periods antecedent to the expiry of the 
scheme 
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Netherlands 

49 (a) Pensions granted in ^nrtue of tlie international sclionie 
should be granted once for all 

The denunciation of the Convention should not affect pensions 
awarded before denunciation. Nevertheless, the question arises 
as to whether, when the Convention has expired m respect of a 
certain country, the payment of pensions to persons residing abroad 
should not cease 

(1) ) The position is quite different in the case of rights m course 
of acquisition Eights are determined on the happenmg of the 
event insured agamst Take the case of a person who becomes 
disabled and desires to claim the totabsation of msurance periods 
for the purpose of completing the waiting period If at the time 
the Convention is no longer appbcable to the mstitution which 
would have to pay the pension, the piovisions of the Convention 
can no longer be invoked. The reply to this Question is theiefore 
in the negative 


Poland 

49. (a) The reply is m the affirmative 

(h) The reply is in the affirmative, provided that the rights in 
course of acqmsition, mamtamed or revived by the appbcation of 
the Convention, are not extended as a result of its expiry but con- 
tinue to be mamtamed m accordance with the national legislation 
A more extended maintenance of rights m course of acquisition m 
respect of periods antecedent to the expiry of the international 
scheme does not appear possible If the principle were adopted 
that the rights m course of acquisition m respect of these periods 
should be mamtamed on the same conditions as they would be 
under the international scheme (while subsequent periods would 
be governed by national legislation), the calculation of benefits 
under this heading would present insurmountable technical difficulties 


Spain 

49 (a) and (b) The rephes are m the affirmative, this arrange- 

ment bemg, in the Government’s view, the most logical and the 
soundest m law 


Sweden 

49 (a) The reply is m the affirmative 

(b) In principle, the reply might perhaps be m the affirmative. 

Yugoslavia 

49 Smce the denunciation of the Convention should not affect 
the rights acquired while the international scheme was m force, the 
provisions mentioned under 49 (a) and (b) are necessary 
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50. ^ ( a) Do you consider that Members adopting the 
international scheme should undertake not to depart therefrom 
by concluding between themselves special treaties which would 
be incompatible with the international scheme ? 

(b) If so, do you consider that the same undertaking should 
be prodded for as regards special treaties concluded between 
Members participating in the international scheme before 
the scheme came into force for them? 

fcj If it is your view that the undertaking referred to in 
paragraph f aj should not be required of Members participating 
in the international scheme, do you consider that they should 
be empowered to depart from the international scheme by 
concluding special treaties between themselves, subject to the 
proiiso that such treaties make positive provision for the 
maintenance of rights in course of acquisition and acquired 
rights imder conditions at least as favourable on the whole as 
those laid down liy the international scheme ? 

fdj If the reply to is in the affirmative, do you consider 
that the same proviso should apply as regards special treaties 
concluded by Members participating in the international 
scheme and before the coming into force of the scheme for 
them ? 


Austria 

50 faj The replj’' is m the affirmative 
fbj The reply is m the affirmative 

foj Wliether the undertalang referred to is or is not required 
of Members participatmg in the international scheme, they should 
be empowered to depart fiom the international scheme by the 
conclusion of special treaties subject to the condition indicated, 
provided that such special treaties do not make it impossible for 
the Members who are parties to such treaties to fulfil their obhga- 
tions under the international scheme towards other Members 

fdj The reply is m the affirmative 

Belgium 

50 faj The reply is m the affirmative 
fbJ The reply is in the negative 
fcJ The reply is m the affumative 
fdj The reply is in the affirmative 

Brazil 

faj The reply is m the negative 


50. 
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{e) This course seems to the Government to he preferable as 
being less rigid 

(d) The reply is m the affirmative 

Bulgahia 

60 The Government prefers the proposal indicated in para- 
graph (d) as being more flexible 

Chile 

50 (a) and (b) The rephes are m the affirmative 

(g) and (d) The rephes are in the negative 

China 

50 The Government agrees with the prmciples laid down 
in (a) and (h) 

France 

50 In the system contemplated by the Government, special 
treaties will regulate all questions of detail, within the limits laid 
down by the mternational scheme 


Hungary 

50 (a) States Members adopting the international scheme 

should undertake not to conclude with one another treaties which 
would be mcompatible with the international scheme as regards the 
lights of insured persons 

(b) It should be laid down in the Draft Convention that the 
provisions of treaties concluded between States prior to the coming 
into force of the mtei national scheme which are less favourable to 
the beneficiaries cease to have effect 


Italy 

50 Members adoptmg the mternational scheme should under- 
take not to depart from it m special treaties and should also 
undertake to substitute its provisions for those of existmg treaties 
in so far as these are less favourable to the workers’ mterests. It 
should be understood that States are at hberty to conclude special 
agreements supplementmg the Convention and m relation to it 
In the opimon of the Government, treaties already concluded 
between Members adoptmg the scheme (b) should be maintained 
only so far as their provisions relate to matters which are not covered 
by the international scheme, or are more favourable to the workers 
than those the scheme contains 


Luxeueburg 

50 (a) Members adoptmg the international scheme should 

undertake not to depart therefrom by concludmg between them- 
selves special treaties incompatible with the scheme 
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(1) ) There should he a recommendation that treaties eonclnded 
before the estahhshment of the new scheme should he revised so 
as to hrmg them mto conformity with it 

Hetheklands 

50 (a) The leply is m the negative The Governments of 

the various countries ought to he at hherty to conclude special 
treaties between themselves so far as it appears to them m the 
interests of their nationals to do so 

(bj The reply to (a) being m the negative, clause (b) does 
not arise 

(c) and (d) The reply is m the affirmative 

Poland 

50 (a) The reply is m the negative The Government does 

not consider it necessary to make the mternational scheme exclusive 
In expressmg an opimon on certam points raised m Questions 13 
and 26, the Government favoured the grantmg of facihties to States 
Members adhermg to the mternational scheme to depart therefrom 
by means of bilaberal agreements. If States Members were prohi- 
bited from domg so, then contractual hherty with regaid to social 
insurance would be more restricted than is generally the case m 
other domams of international relations The ariangements which, 
it IS presumed, will be adopted in the text of the Convention, although 
they are becoming increasingly standardised and adopted fanly 
generally m bilateral treaties, should not be regarded as rigid rules 
not subject to bemg tested and revised m the hght of experience 
and the evolution of legislation. If they are to achieve their purpose 
satisfactorily. Conventions concermng social insurance should lend 
themselves to the changes which are so often found necessary 
There are, howevei, great difficulties m the rapid adaptation, by 
way of revision, of an International Labour Convention to meet 
varying requnements , there is so much the less justification, there- 
fore, for bmdmg States to the obhgations of an mternational 
Convention m so rigid a manner as is proposed m 'fa J 

(b) The apphcation of the prmciple suggested undei (a) to 
bilateral treaties concluded before the ratification of the Convention 
IS open to still greater objection Such a solution would amount 
to the abohtion, entuely unjustified m so far as the prmciple of the 
question is concerned, of the whole body of bilateral agreements, 
which have settled so many difficult questions satisfactorily 

(c) The reply is m the affirmative Members should be 
empowered to depart from the mternational scheme by concludmg 
special treaties between themselves subject to the condition that 
such treaties provide a degree of protection of the rights of msured 
persons at least as favourable on the whole as that provided by the 
mternational scheme The Government approves the suggestion 
to restrict Members’ hberty of action in the manner described above 

The Government, however, does not attach great practical 
importance to the condition of equivalence between the special 
tieaties and the mternational Convention It is not regarded as 
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piobable that Members adopting the international scheme would, 
in concluding bilateral treaties, act to the detriment of then’ nationals 
and so to their own detriment Some objection might perhaps also 
be taken to the formula given in (c), on the ground that it would 
be difficult to decide whether the rights of insured persons were 
protected by a bilateral tieaty as favourably " on the whole ” as 
by the mternational scheme This difficulty could be overcome 
m gieat measure by the creation of the special body suggested in 
Question 42, which would necessarily be entiusted, m cases of this 
nature, with the safeguardmg of the rights of the nationals and 
insiiiance institutions of the other States 

The Government does not deny, howevei, that, in spite of the 
veiy essential difference between the character of the obhgations 
aiis'mg out of this Convention and those arismg out of other Intel - 
national Labour Conventions regulatmg the fundamental principles 
of social legislation, the granting of unrestricted liberty to States 
Members to depait from the international scheme by the conclusion 
of bilateral treaties could be regarded as indirectly dangerous from 
the standpoint of the juridical character of mternational labour 
legislation. 

For all these leasons, and subject to the conditions stipulated 
above, the Government is wiUing to accept the condition of equi- 
valence indicated in (c) 

(d) The reply is m the affirmative The Government considers 
that, m the event of the adoption of the prmciple indicated m (c), 
the arguments justifying this adoption would also justify its appli- 
cation as regards bilateral tieaties existing at the date of the ratifi- 
cation of the international scheme by the States m question Account 
should also be taken of the fact that many of the bilateral treaties 
ah’eady existing regulate not only mvahdity, old-age and widows’ 
and orphans’ insurance but also other branches of social insurance , 
the provisions of those treaties that deal with the mamtenance of 
rights m the domain of mvahdity, old-age and widows and orphans, 
insurance, aie generally closely bound up with the provisions relating 
to other branches of social insurance To annul entirely the opeia- 
tion of these treaties on account of the commg into force of the 
international scheme would, therefore, not be justified On the 
other hand, the adoption of the proviso mdicated m (d) would 
result m the improvement of the bilateral treaties in respect of any 
of their provisions which might be below the level of the mternational 
Convention 


Spain 

50 (a) The rule suggested m this paragraph should, generally 

speakmg, be accepted, but with sufficient elasticity to permit of the 
adaptation of the system to the special circumstances which may 
affect the States concerned 

(h) The Government makes the same reservation as m its 
reply to clause (a). 

(c) and (d) The iirovisions suggested in these two clauses 
should be adopted for the reasons indicated above 
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S'v\’:bden 

50 (a) and (1) ) See the reply given helo-w" under (c) 

(c) Yes , special treaties "will probably be necessary to settle 
numerous questions of detail 

(d) The reply is in the affirmative 

Yugoslavia 

50 Special treaties should not depart from the mtemational 
scheme In the case of special treaties concluded before the mter- 
national scheme came into force a tune limit, e g of five years, should 
be laid down withm which they should be brought into harmony 
with the Convention The time lunit might be leduced to one year 
if the special treaty seriously impeded the appbcation of the Conven- 
tion 

The conclusion of special treaties should only be allowed m so 
far as it places no obstacle m the way of the appbcation of the 
Convention, regard bcmg had to countries which are not parties to 
the treaties 

In case of doubt any of the parties concerned could ask for the 
opinion of the body mentioned under Question 42 



CHAPTEE II 


GENERAL SURVEY OF THE PROBLEM IN THE LIGHT 
OF THE REPLIES OF THE GOVERNMENTS 


As already stated in the Introduction, at the time of 
drafting this Report the Office had received rephes to the 
Questionnaire from the Governments of the follovung twenty- 
mne countries Amiialia, Austria, Belgium, Biazil, Bulgaiia, 
GJiile, China, Denmaih, Bstonia, Finland, France, Cheat Biitain, 
Hungary, India, hag, hish Free State, Italy, Japan, Lithuania, 
Luxembuig, Fethei lands. New Zealand, Noiway, Poland, 
Spain, Sweden, Switzerland, Union of South Africa, Yugoslavia 

On the question of the principle of mternational regulation, 
no defimte attitude is taken by seven of these Governments, 
].e Estonia, India, hag, Japan, Lithuania, New Zealand and 
South Afr ica These countries, which have no practical 
experience in the matter of compulsory pension insurance, have 
expressed their interest in the object of the consultation, 
but do not consider themselves in a position to give defimte 
replies to the various points in the very complex Questionnaire 
di’awn up on the basis of the first discussion This also applies 
to Australia, which has no Federal legislation for compulsory 
pension insurance at present, and to the Irish Free State, the 
Government of which, while recognising that the subject is 
one of very great importance in countries in which wide 
migration movements occur, does not feel justified in replying 
to the Questionnaire in detail, as the number of migrants 
between European countries other than Great Britain and the 
h ish Fr ee State is neghgible, while in the case of Gr eat Br itain 
reciprocal arrangements have been made in so far as disable- 
ment benefits are concerned 

Apart from these rephes, which show a very comprehensible 
attitude of reserve, the Office has received twenty exphcit 
rephes, of which fifteen are full and detailed, while the remain- 
mg five are of a summary character 

I — Establishment of International Scheme 

Subject-matter and Form of the International 

Regulations 

(Question 1 Replies on pages 14 to 17) 

The first Question asked Governments to state whether 
they considered it desirable that a Draft Convention should be 
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adopted providing for the establishment of an international 
scheme operative among Members adopting it, to orgamse, 
under compulsory invalidity, old-age and widows’ and 
orphans’ msm’ance, the maintenance of rights m course of 
acqmsition and the maintenance of acquired rights 

Eephes affirmative both in regard to the objects of the 
proposed international regulations and to their embodiment in 
an international Draft Convention were received from the 
following seventeen States Members Austiia, Belgium, Biazil, 
Bulgmia, Chile, China, Btanee, BLungaiy, Italy, Luxemburg, 
Netherlands, Not way, Poland, Spam, Sweden, Switzerland, 
Yugoslavia 

Most of these rephes recogmsed the importance of estabhsh- 
mg an international scheme for the maintenance of rights in 
compulsory pension insurance, and the few reservations 
made relate only to the degree of protection to be provided. 

The Bi azilian Government considers that only a mimmum 
standard should be estabhshed, since if the standard were too 
high the Draft Convention might not be acceptable to countries 
of immigration 

The French Government, while recogmsmg the desirabihty 
of estabhshing an international scheme for the maintenance 
of rights considers that assimilation of nationals of all the 
contracting States should be provided for only in respect of 
the mamtenance of rights relating to benefits provided by the 
contributions of the insured person and of the employer. It 
should be left to special treaties between the States concerned 
to effect assimilation of the nationals of the contracting 
States in respect of benefits derived from State subsidies and 
to settle certain other questions which cannot be regulated 
without taking into account the conditions pecuhar to each 
contracting State 

The Swiss Government states its views as to specific 
points in the proposed Draft Convention, but declares that it 
must adopt an attitude of reserve in replying to the Question- 
naire as there is no Federal legislation m Switzerland concermng 
compulsory old-age and widows’ and orphans’ insurance 

Only one reply, that of the Government of Finland, proposes 
that the mternational scheme should take the form not of a 
Convention but of a Eecommendation which might serve as a 
basis for treaties of reciprocity between the interested States 
The other two replies received to the first Question come 
from the Governments of Benmai Tc and Gi eat Bi itain 

The Danish Government considers that it has insufficient 
experience to answer the questions relating to the maintenance 
of rights in course of acqmsition, as the Damsh legislation 
on old-age and widows’ and orphans’ pensions is on a non- 
contributory basis, while Damsh invahdity insurance cannot 
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be said, strictly speaking, to be a compulsory scheme The 
maintenance of acqmred rights, on the other hand, is condi- 
tional on residence in the country, a condition which, m the 
Government’s opimon, might be waived under special circum- 
stances in accordance with treaties of reciprocity, but not by 
means of a general international Convention 

The British Government, after drawing attention to the 
very small volume of migration of insured workers from the 
Umted Kingdom to other countries and vice veisa, points out 
that under the British schemes of insurance for invahdity 
pensions and old-age, widows’ and orphans’ pensions, insured 
persons become entitled to the maximum rate of pension after 
the completion of very short qualifying periods Thus a worker 
migrating to the Umted Kingdom from any other country 
would qualify for the maximum benefits in respect of invahdity, 
and the maximum rate of widows’ and orphans’ pension after 
being insurably employed in the Umted Kingdom for 104 weeks 
and the payment of 104 weekly contributions, and to the 
maximum rate of old-age pension after being employed for 
five years A migrant would therefore secure the full protection 
afforded under the British scheme within a few years of his 
taking up employment in the Umted Kingdom In these 
circumstances it does not appear to the British Government 
that any useful purpose would be served by an attempt to 
reply to the detailed questions included in the Questionnaire, 
w^ch are framed on the basis that rates of pension are depen- 
dent on duration of insurance At the same time, the 
Government recogmses that the proposed system for the main- 
tenance of rights IS of great importance to countries having 
pension schemes in which the rate of pension is dependent 
on the duration of insurance, and does not desire to place 
any obstacles in the way of the drawing up of an appropriate 
Draft Convention 

The seventeen replies out of the total of twenty exphcit 
rephes which are favourable to the adoption of a Draft Conven- 
tion and the attitude of benevolent neutrahty adopted by the 
Governments which state that they are not directly interested 
in the proposed scheme, suggest a defimte possibihty of 
estabhshing an international scheme for the maintenance 
of pension rights The Office is fully aware of the techmcal 
and other difficulties involved, but in view of the results of 
the consultation of Governments in regard to the object and 
form of the proposed international scheme, it is bound to 
submit to the Conference a preliminary Draft Convention to 
estabhsh an international scheme for the maintenance of rights 
in course of acqmsition and of acqmred rights in compulsory 
pension insurance 
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II — Maintenance of Bights in Course of Acquisition 
Definition of Beneficiafies 

(Question 2 Replies on pages 18 to 20) 

Tins definition ivas not open to donbt. It was asked 
whether, for the purpose of the maintenance of rights in 
course of acquisition, the mternational scheme should apply 
to workers affihated in succession to insurance institutions 
in two or more States Members adopting the scheme and 
to the dependants of such workers 

The question had a twofold purpose first, to estabhsh 
that in order to en3oy the piotection afforded by the inter- 
national scheme the worker should have been affihated to 
insurance institutions in at least two countries which had 
adopted the scheme , and secondly, to ensure that transfers 
between insurance institutions within the same country should 
remain outside the international scheme 

Out of fifteen rephes received to this question, only one 
was unfavourable, — that of the Ftench Government, which 
considered that the defimtion of the beneficiaries of the 
international scheme should be left to separate agreements 
between the States Membeis. 

The other rephes are all unreservedly favourable and 
come from the following countries Austua, Belgium, 
Brazil, Bulgama, Chile, China, Bimgaiy, Italy, Luxemburg, 
Netheilands, Poland, Spam, Sweden, Yugoslavia 

The defimtion of beneficiaries proposed in the Question- 
naire IS therefore accepted by fourteen Governments 

The Government of the Netha lands observes that the 
international regulations should also apply to workers resident 
in frontier zones who, without changmg their donncile, may 
change their employers, thus becoming subject to the insurance 
scheme of another country To this pertinent suggestion the 
Netheilands Government adds the further proposal that the 
regulations should also apply to workers who transfer their 
residence without entering the insurance scheme of the second 
country 

The Government of Yugoslavia, while accepting the 
proposed defimtion, considers that it does not go far enough, 
and would hke to see it extended to cover non-contributory 
pension schemes It therefore proposes that periods of employ- 
ment or residence in countries with such schemes should be 
taken into account in the same way as periods of affihation to 
insurance institutions 

In the hght of these rephes from the Governments it would 
seem that, for the purpose of maintaimng rights in course 
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of acquisition, the international scheme should apply to 
■workers affihated in succession to insurance institutions 
in two or more States Members adopting the scheme and to 
the dependants of such workers. 

To leave the definition of the beneficiaries of the interna- 
tional scheme to special agreements between States as proposed 
by the French Government would irrevocably deprive the 
scheme from the outset of all consistency In so far as this 
proposal affects the exclusion of special insurance schemes 
it will be dealt "with below (Question 7). 

The suggestion of the Yugoslav Government that, for the 
pm’pose of maintaimng rights in course of acqmsition, periods 
of employment or residence in countries with a non-contribu- 
tory pension scheme should be assimilated to insurance periods, 
appears to go far beyond the general lines laid down m the 
course of the first discussion at the 1934 Session, which took 
non-contributory pensions into account only in respect of 
acquired rights and from the standpoint of their assimilation 
to insurance pensions payable outside the country of the 
mstitution hable Under non-contributory pension schemes 
there can hardly be a question of rights in course of acqmsition, 
since the right to a pension is determined only at the time when 
the pension becomes payable, and no individual expectation 
based on a contribution made by or on behalf of the person 
concerned can be distingmshed before that time. 

There remains the suggestion of the Nethei lands Govern- 
ment that the international regulations for the maintenance of 
rights in course of acqmsition should also cover workers who 
transfer their residence to another country without entering 
insurance In order to maintain their rights in course of 
acqmsition in the country they have left, and in so far aS' 
the vahdity of their contributions is not automatically main- 
tained, these workers must have recourse to the facihties 
pro-yided under the law of the country of emigration, that is 
to say, as a rule, to voluntarily continued insurance. Actually, 
however, these facihties are available only to insured persons 
resident in the country. To remove this restriction it -would 
be necessary to pro-vide that the rights m course of acqmsition 
by workers who had been insured in one of the countries 
should not be prejudiced by the fact that these workers 
transfer their residence to any other country which has adopted 
the international scheme. The proposal to extend the inter- 
national regulations to cover workers who go to reside in 
another country without becoming hable to its insurance 
was considered in the course of the first discussion, but 
rejected The Office would therefore hesitate to put it forward 
again in view of the decision at last year’s Conference not to 
submit it to Governments for their consideration. 
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ISTationality of Beneficiaries 

(Question 3 Replies on pages 20 to 22) 

The political status of migrants may serye as the criterion 
for a more restrictive defimtion of the beneficiaries than 
that provided under Question 2 , for example, the advantages 
of the international scheme may be available, not to all persons 
irrespective of nationahty, but only to nationals of States 
■which have adopted the scheme 

Governments were therefore consulted as to whether the 
international scheme should apply to all persons irrespective 
of nationahty or only to nationals of the Members adopting 
the scheme In the latter contingency an additional question 
was put as to the inclusion in the scheme of all persons ■without 
nationahty 

Sixteen rephes were received and were divided as follows • 
ten proposing that the scheme should apply to all persons 
irrespective of nationahty , 

five proposing that the scheme should apply only to 
nationals of Members adopting it , 

one, the reply of the Fienoli Government, suggesting that 
the question should be settled by special agreements between 
the States 

The apphcation of the scheme to all persons irrespective 
of nationality is approved by the Governments of the following 
countries Belgium, Chile, China, Hungary, Italy, Poland, 
Spam, Sweden, Switzerland, Yugoslavia 

hTo reservations are made by any of these countries The 
Italian Government, however, observes that although nation- 
ahty should not be taken into account in respect of benefits 
relatmg to contributions from the insured persons and the 
employers, it might be used as a criterion to restrict the grant 
of benefits out of public funds This distinction -will be taken 
up in a later connection (Question 13). The Yugoslav Govern- 
ment, while approving the •wider solution, suggests the possi- 
bility of excluding the nationals of States Members which 
deliberately fail to adopt the international scheme 

The follo'wing countries are in favour of the apphcation 
of the international scheme only to nationals of Members 
adopting it Austi la, Bi azil, Bulgai la, Luxemburg, Netherlands 
The Governments of Biazil and Luxemburg consider that 
the scheme should also apply to persons ■without nationahty 

There is thus a clear ma 3 ority in favour of applying the " 
scheme for the maintenance of rights to all persons without 
distinction of nationahty, and this corroborates the tendency 
observable in most bilateral treaties of recent date The 
maintenance of rights in course of acquisition is no longer 
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regarded as a privilege to be reserved for the nationals of 
the contracting countries, but as a general rule enabbng 
migrants of any nationality to obtain in any country tbe return 
for tbe payments made on then’ account Tbe results of 
tbe consultation of Governments indicate that tbe interna- 
tional scheme should sanction this tendency at least in so far as 
benefits relating to tbe contributions of insured persons and 
employers are concerned 

Totalisation of Insubance Periods for Maintaining 

Bights 

(Question 4 Replies on pages 23 to 28) 

The primary object of the arrangements for the maintenance 
of rights must be to facihtate the maintenance of rights 
in course of acqmsition. National schemes in which each 
contribution represents a single prennum which purchases a 
deferred annuity and retains its validity indefimtely and 
irrespective of any subsequent payments are in the minority. 
Under all other schemes the validity of each contribution is 
only maintained automatically for a pre&ciibed term, since 
the financial stabihty of the scheme depends on contributions 
being paid on account of every insured person more or less 
regularly throughout his working life These contributions do 
not give the insured person an unconditional right, but merely 
a possibihty of acqmrmg a right, subject to the maintenance 
of the validity of his contributions 

The purpose of Question 4 was to lay down the principle 
of the totalisation of insurance periods for maintaining rights 
in course of acqmsitiou and then to define the periods that 
should be taken into account for the purpose of this totabsation 

The question therefore referred first to contribution periods 
completed with any of the institutions concerned, and secondly 
to periods in respect of which contributions were not payable 
but during which rights were maintained under the law of all or 
of at least one of the institutions concerned As the defimtion 
of these assimilated periods differs under different national 
legislations. Governments were asked to indicate whether 
periods in respect of which contributions are not payable but 
dmung which rights are maintained under the law of at least 
one of the institutions concerned should be ehgible for totahsa- 
tion, or only periods during which rights are maintained under 
the law of the institution which is totalising 

(a) Conhibution Penods 

All the fifteen replies which are expbcit on this point 
consider that for the purpose of mamtaimng rights the con- 
tribution periods completed with any one of the institutions 
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concerned sliould be totalised. These rephes come from the 
Governments of the following countries Aiistiia, Belgium, 
Brazil, Bulgaiia, Chile, China, Fiance, Bungaiy, Italy, Luxem- 
buig, Netheilands, Poland, Spam, Sweden, Yugoslavia 

(b) Assimilated Periods 

Out of fourteen exphcit rephes — the Fi eneh Government 
considering that the totalisation of assimilated periods should 
be regulated by special treaties between the States Members — 
none is opposed to the prmciple of the totahsation of assimilated 
periods 

As regards the precise defimtion of these periods opinion 
IS somewhat divided 

Eight Governments recommend the wider solution 

Six Governments recommend the restrictive solution 

The totahsation of periods in respect of which contributions 
are not payable but during which rights are maintained under 
the law of at least one of the institutions concerned is approved 
by the Governments of the following countries Austria, 
Belgium, Hungaiy, Italy, Netheilands, Poland, Spain, Sweden 

The Austiian, Belgian and Swedish Governments point 
out very appositely that every period must be treated in 
accordance with the insurance law under which it was com- 
pleted, which signifies that all periods treated as assimilated 
periods by the law apphcable to the migrant at the time must 
be taken into account even if they are so treated by that law 
alone 

Other Governments stress the necessity of adopting the 
wider solution which they recommend The Spanish Govern- 
ment regards this as the only solution enabhng the desired 
results to be fully achieved The Italian Government considers 
this solution as the only way to prevent rights recogmsed by 
one country m virtue of contribution periods and assimilated 
periods from being mvahdated in another country, because its 
law does not allow the assimilation of some of the periods 
taken mto account by the first country. The Netheilands 
Government supports its preference for the wider solution by 
citing the example of a worker who has been insured first in 
country A and subsequently in country B, and who, on falling 
sick, IS exempt from the payment of contributions throughout 
the period of his sickness under the law apphcable to him 
at that moment (i e. the law of country B) , for the purpose 
of maintaimng his rights this period of sickness exempt from 
contributions should also be totahsed in country A The 
Polish Government prefers the wider solution on the principle 
that so long as the migrant maintains the rights he is in course 
of acquirmg in one country these rights should not lapse in 
respect of other countries, as otherwise migrants would be 
constantly obhged to consider, in the hght of the legislation 



158 — 


of each, country in which they have been successively insured, 
how they could secure the eventual maintenance of their 
rights in course of acquisition 

The restrictive proposal to limit totahsation exclusively 
to those periods assimilated to contributions periods under 
the law of the institution which is totalising, is recommended 
by the Governments of the following countries : Biazil, 
Bulgmia, Chile, China, Luxemhw g, Yugoslavia. 

The reason given by the Yugoslav Government, which is 
the only one to state its reasons, is that migrants should not be 
given greater privileges than other insured persons 

The majority of the rephes are thus in favour of totalising 
periods in respect of which contributions are not payable but 
durmg which rights are maintained under the laws apphcable 
to the migrant during the respective xieriods This solution, 
the adoption of which is justified by the results of the consulta- 
tion, IS both simple and correct, since all it requu’es of the worker 
IS that he should conform to the law applicable to him at every 
stage of his insurance career 

Totalisation for Maintaining Bights (coni ) 
(Question 6 Rephes on pages 23 to 28) 

The rights which the migrant is in course of acquirmg 
in one country must be maintained not only during contribu- 
tion periods and assimilated periods, but also while the migrant 
IS drawing a pension from an insurance institution in another 
country Otherwise the migrant to whom a pension is granted 
in one country would lose the rights based on his contributions 
in the other 

Governments were therefore asked to state whether they 
considered that for the pm’pose of maintaining rights in course 
of acquisition the periods to be totahsed should comprise * 

(a) periods during which a pension is paid by an mvahdity 
insurance, old-age insurance, or widows’ and orphans’ 
insurance institution of any other Member adoptmg 
the international scheme , 

(h) and also periods during which a pension or other 
cash benefit is paid by another branch of social 
insurance of another Member adopting the scheme 
in so far as a corresponding pension or other cash 
benefit paid under the law of the institution which 
IS totahsing would maintain rights in course of 
acqmsition 

All the fourteen replies received to this question recommend 
the maintenance of rights in one country during periods when a 
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pension is paid to tlie migrant by an invabdity insurance, 
old-age insurance, or widows’ and orphans’ msurance institu- 
tion of any other Member adopting the international scheme 
These rephes come from the Governments of the following 
countries : Austria, Belgium, Brazil, Bulgaiia, Chile, Ghma, 
Kungaiy, Italy, Luxemhuig, Netheilands, Boland, 8'pain, 
Sweden, Yugoslavia 

The Netheilands Government adds that periods during 
which a pension is paid should be totahsed only when the 
insured person is exempt from the obhgation to pay contribu- 
tions while he is in receipt of a pension under the national 
legislation in virtue of which the pension is paid 

The Yugoslav Government rephes in the affirmative in 
respect of periods during which a pension is paid by an invah- 
dity or old-age insurance institution in any other country, 
provided that a corresponding pension paid under the law of 
the institution which is totalising would maintain the rights 
in course of acquisition , but it does not consider that the 
periods to be totahsed should also comprise those during 
which a pension is paid to a migrant under the widows’ and 
orphans’ insurance scheme of another Member This restriction 
IS obviously justified, since there is no reason why the rights 
of a woman worker or salaried employee to an invalidity or old- 
age pension should be maintained merely because she happens 
to be drawing a widow’s pension under the law of another 
country 

The following Governments have declared themselves in 
favour of the maintenance of rights for invahdity, old-age, 
and widows’ and orphans’ msurance durmg periods in which a 
pension or other cash benefit is paid by another branch of 
social msurance of another Member adoptmg the international 
scheme Austiia, China, Rungaiy, Italy, Luxemhui g, Netlm- 
lands, Boland, Spam, Sweden, Yugoslavia 

The Netheilands Government specifies that these periods 
should only be ehgible for totahsation, if, under the legislation 
m virtue of which the pension is paid, there is no ob^hgation 
to pay compulsory invahdity, old-age, and widows’ and 
orphans’ insurance contributions while the pension is being 
drawn 

The Swedish Government considers that the legal conse- 
quences of the receipt of corresponding benefits ought to be 
settled m accordance with the law of the institution with 
which the person concerned was insured durmg the period 
m question 

The results of the consultation on this pomt justify the 
proposal that, for the purpose of maintaimng rights m course 
of acquisition, the periods to be totahsed should comprise 
periods durmg which a pension or other cash benefit is paid 
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either by an inTalidity and old-age insurance institution or 
by any other branch of social insurance of another Member 
adopting the international scheme, provided that such rights 
would be maintained by a corresponding pension or other cash 
benefit under the law of the institution which is totalising 

Totalisation for Beckoning Qualifying Period 

(Question 6 Replies on pages 29 to 32) 

The question of the totabsation of insurance periods 
also arises in connection with the reckoning of the qualifying 
period or of the number of contributions requu’ed to confer 
the right to special benefits Every insurance institution 
which has to decide whether the quahfying period or any 
particular conditions for entitlement to special benefits is 
fulfilled, takes into account not only the periods spent under 
its own law, but also those spent under the laws of other 
Members adopting the international scheme 

Here again the Questionnaire sought, first, to lay down 
the principle of totabsation for the purpose of reckoning the 
qualifying period, and subsequently to define the periods to be 
counted 

The principle of the totabsation of insurance periods in 
reckomng the qualifying period could hardly be open to doubt 

As regards the exact periods to be totabsed, the first to 
be taken into account are naturally contribution periods Apart 
from these, however, periods in respect of which the insurance 
institution has received some form of payment for the mainte- 
nance of the rights relating to them have also to be considered, 
1 e periods credited in return for a lump-sum payment on 
entry into msurance, periods of unemployment covered by 
payments from unemployment insurance funds, or from an 
unemployment guarantee fund, etc 

But it IS not only contribution periods which must be 
counted in reckoning the qualifying period, lilational legisla- 
tions also provide for the assimilation of certain periods 
in respect of which no contributions were paid, such as periods 
of temporary disablement due to sickness or ehildbirth, periods 
of involuntary unemployment not covered by payments, etc. 
These assimilated periods for the purpose of reckomng the 
quahfying period are always defined restrictively, and a bmit 
is also often set to the number of them which may be taken 
into account This may either be an absolute bmit {e.g 26 or 
52 weeks in all) or in relation to a given umt of time (e g 13 
weeks in any one year) The definition of assimilated periods 
is very strict under some insurance laws, and more loosely 
drawn under others 

In order to determine the extent to which assimilated 
periods should be taken into account under the international 
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scheme, the Governments were asked to state whether, m addi- 
tion to contribution periods, the periods to be totalised should 
comprise periods in respect of which contributions are not 
payable, but which are counted for the purpose of reckomng 
the qualifying period or the prescribed number of contributions 
for entitlement to special advantages, such as guaranteed 
mimmum pensions under the law of at least one of the institu- 
tions concerned, or only under the law of the institution which 
IS totahsmg 

(a) Gont7ibuUon Periods 

All the rephes received to this question (fifteen in all) are 
in the affirmative They agree that, for the purpose of 
reckomng the qualifying period (mimmum duration of 
insurance) or the number of contributions conferring the right 
to particular benefits, the periods to be totahsed should 
comprise all those spent with any of the institutions concerned 
The countries which replied in this sense are as follows • 
A'icst7'ia, Belgium, Brazil, Bulgaiia, Chile, China, Fianee, 
Hungaiy, Italy, Luxemhuig, Netlieilands, Poland, Sfain, 
Sweden, Yugoslavia 

(b) Assimilated Peiiods 

Of the fourteen rephes giving an explicit answer in regard 
to the taking into account of assimilated periods (the Fiench 
Government preferring to leave the matter to special agree- 
ments), SIX are in favour of the wider solution and eight of the 
restrictive solution. 

The wider solution proposmg the totahsation of periods 
in respect of which contributions are not payable, but which 
are counted m reckomng the qualifying period under the law 
of at least one of the mstitutions concerned, is supported by 
the Governments of the following countries Austi la, Belgium 
Hungary, JYetheilands, Sfain, Sweden 

The Austi lan, Belgian and Swedish Governments again 
point out, as on the question of the counting of assimilated 
periods for maintaining rights (Question 4), that each period 
should be dealt with in accordance with the law of the insurance 
mstitution under which it was spent, which sigmfies that the 
periods to be totalised in reckomng the quahfying period should 
comprise all periods recogmsed by the law applicable to the 
migrant at the time, even if they are recogmsed by this law 
alone In other words, lE the law of country A treats as contri- 
bution periods only periods of sickness, and the law of country 
B treats as contribution periods both periods of sickness and 
periods of unemployment, the insurance mstitution of country 
A must take into account, in reckomng the quahfymg period, 
not only periods of sickness, but also periods of unemployment 
recogmsed under the law of country B alone and spent in the 
latter country. 
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The Netherlands Govemnient explains its position by 
stating that periods in respect of which no contributions have 
been paid should be totahsed only if non-payment of the 
contributions is in accordance with the national legislation 
apphcable to the insured person during the period of non- 
payment 

The solution hunting totahsation to contribution periods 
and periods assimilated to contribution periods under the law 
of the mstitution which is totahsmg is recommended by the 
Governments of the following countries Brazil, Chile, China, 
Italy, Luxemhm g, Poland, Yugoslavia. 

The reply of the Bulgai lan Government appears to support 
the restrictive solution, for although it is in the negative as 
regards the totahsation of assimilated periods, it does not 
contemplate the exclusion of periods assinnlated by the law of 
the institution which is reckoning the qualifying period and 
spent under that law 

The Italian Government supports its preference for the 
restrictive solution by the observation that, although it seems 
fair to adopt the more hberal system of totahsmg periods for 
the purpose of mamtaimng rights, the same does not apply in 
respect of the reckomug of the qualifying period, which 
represents the mimmum duration of insurance prescribed for 
entitlement to specific benefits For the latter purpose at does 
not seem possible to go beyond the provisions made by each 
State for workers insured only under its own law 

The Polish Government also declares itself opposed to the 
inclusion, in reckomng the qualifying period, of assinnlated 
periods which are not generally provided for by national 
legislation merely because such periods are taken into account 
under the legislation of another State m which the worker had 
been insured The length of the qualifying period is such an 
essential condition for the right to a pension under invahdity, 
old-age and widows’ and orphans’ insurance that to grant a 
privilege in this respect to migrants might be considered as 
excessive 

It IS clear that, for the purpose of reckomng the quahfying 
period, the periods to be totahsed should mclude contribution 
periods completed with any one of the institutions concerned. 
On this point opimon is unammous 

As regards assimilated periods, the majority of the replies 
are in favour of limiting totahsation to periods treated as 
assimilated periods under the law of the institution which is 
totahsmg. It would therefore seem that this solution should be 
adopted The periods are considered with reference to the law 
apphcable to the migrant during the respective period, each 
mstitution takmg into account those periods which are assimi- 
lated to contribution periods under its own law. 
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Totalisation ivith Eespeot to Special Inserange Schemes 

(Question 7 Replies on pages 32 to 36) 

In many conntries there exist special insurance schemes 
set np on hehah either of persons employed m certain occupa- 
tions such as miners, oi of certain social classes, such as salaried 
employees or professional workers Under these schemes 
higher benefits are provided for, but also higher contributions, 
than under the general inter-oecupational scheme. The transfer 
from a general to a special scheme should not have the effect 
of injurmg the latter If workers insured successively under a 
general scheme and under a special scheme were able to have 
credited to them the time spent by them under the general 
scheme at its face value, not only for the purpose of maintain- 
ing their rights but for reckomng the qualifying period, they 
would be better treated than persons who had been conti- 
nuously msured under the special scheme Here, therefore, 
there arises a question of eqmty on the national as well as on 
the international plane. 

Governments were therefore consulted as to whether 
restrictions should be placed on the totahsation of msurance 
periods for reckomng the qualifying period where the national 
law of one of the Members concerned subjects the grant of 
certam advantages to the condition that the periods must 
have been spent in an occupation covered by a special insurance 
scheme, it being proposed that in such cases only periods spent 
under the corresponding special msurance scheme of the other 
Member or Members concerned should be totahsed for the 
purpose of reckomng the qualifying period or the prescribed 
number of contributions This restriction would m any case 
not affect the maintenance of rights, in respect of which periods 
spent under the general scheme or under a special scheme would 
both be taken into account 

A variant of the suggested restriction was also submitted 
for the consideration of Governments in the form of the 
question whether, where there does not exist a special insurance 
scheme for a given occupation m one of the States Members 
correspondmg to that in force in the other, periods spent in 
that State in the occupation concerned under a non-correspond- 
ing scheme should be totalised for the purpose of reckoning 
the qualifying period, and, if so, whether totahsation should 
be effected compulsorily or at the discretion of the institution 
reckomng the qualifying period 

Thirteen rephes received to this question approve the 
proposed restriction in cases where the national law of one of 
the Members subjects the grant of certain advantages to the 
condition that the periods must have been spent in an occupa- 
tion covered by a special insurance scheme These rephes come 
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from the Goyernments of the following countries Austiia, 
Belgium, Biazil, Bulgana, Chile, China, Hungary, Italy, 
Luxemhuiq, Hetheilands, Poland, Spain, Yugoslavia. 

Seyeral of these Governments, while accepting the restric- 
tion, make suggestions as to its closer definition The Spanish 
Government accepts it while refusing to recogmse an absolute 
separation between the general scheme and the special schemes, 
a condition which is taken into account by the variant 
submitted to the Governments and mentioned above The 
Hungarian Government also approves the proposed arrange- 
ment while suggesting an additional provision, namely th^at 
when, under the national law of one of the Members concerned, 
the period spent under a general scheme has to be reckoned 
together with the penod spent under the special scheme, the 
reciprocal totalisation of the periods spent under the two 
different schemes should be obligatory, even in relations 
between States This suggestion is compatible with the 
proposed restriction, it being understood that, for the purpose 
of reckomng the qualifying period under a special scheme in one 
country, account is taken only of the penod spent under 
the corresponding special scheme of the other country 

The Yugoslav Government, wlule accepting the proposed 
solution, considers that in determimng the periods to be 
totalised it is desirable to take as a basis the legislation of the 
country in winch the insurance period was spent If tins 
legislation takes account, for the purpose of reckonmg the 
qualif3ang period and the prescribed number of contributions, 
of affihation to a special insurance scheme for the purpose of a 
corresponding special insurance scheme in the same country, 
the rule adopted by it should be applied to the same extent 
in the international sphere This suggestion is ingemous, 
and has much to be said m its favour, but its application would 
necessary be hmited in advance to countries having more than 
one special insurance scheme 

The variant framed vuth a view to making the iiroposed 
solution apphcable as between countries one of which does 
and the other does not possess a special scheme for a given 
occupation, reads as follows . 

“ Where, however, there does not exist in one of the States 
Members a special insm’ance scheme for the occupation in 
question, do you agree that periods spent m that State m the 
occupation in question under a non-corresponding scheme 
should be totalised for the purpose of reckonmg the quahfymg 
period ” 

An affirmative answer was returned by the Governments 
of the following countries Austiia, Brazil, Bulgana, Chile, 
China, Hungary, Italy, Luxemhuig, Wetheilands, Poland, 
Spain, Yugoslavia 



— 365 — 


Of these Governments, mne considered that totahsation 
should he effected compulsorily, while the other three ( Bt azil, 
Bulgmia, Chile) recommend that it should be left to the 
discretion of the institution reckonmg the quahfymg period. 

The Yugoslav Government further suggests, in regard to 
the apphcation of this variant, that totalisation should be 
earned out in full only if the two insurance schemes concerned 
are at least eqmvalent If such is not the case, an equahsation 
constant or fixed assimilation ratio should be estabhshed for 
the sake of simphcity *, it might be provided, for instance, that 
periods spent under a non-corresponding insurance scheme 
should be reckoned at only half then* actual duration in 
totahsing for the purpose of reckonmg the qualifying period 

These rephes suggest that both the restriction and the 
variant proposed during the first discussion should be 
maintained. Where the national law of the Member concerned 
subjects the grant of certain advantages to the condition 
that the periods must have been spent in an occupation covered 
by a special msurance scheme, only periods spent under the 
correspondmg special insurance scheme of the other Member 
or Members concerned should be totahsed for the purpose of 
reckomng the qualifying period or the prescribed number of 
contributions Where, however, no special insurance scheme 
exists for the occupation m question in one of the States 
Members, periods spent in the occupation under a non- 
corresponding scheme should be totahsed for the purpose of 
reckomng the qualifying period 

Before turmng to the next question, reference must be 
made to the suggestion of the Fiench Government that the 
scheme for the maintenance of rights m com’se of acqmsition 
should apply only to social msurance schemes which are 
general m scope, mcludmg special schemes for miners and 
salaried employees or professional workers, and should not be 
extended to special schemes such as those m force in France 
for workers and employees on railways (national Imes and 
secondary or local hnes, tramways), naval conscripts, employees 
of pubhe authorities, etc. This suggestion appears to be 
motivated solely by the special nature of the insurance schemes 
or mstitutions concerned, without affectmg the workers in 
the occupations concerned as such, who, hke railway employees 
or seamen, are often covered by the general scheme as well as 
by a special occupational scheme Nevertheless, it would seem 
that this exception should be admitted, and indeed will be 
admitted by force of cireumstanees, m respect of pension 
schemes set up by special regulations or rules which, owing to 
the conditions of recrmtmg and engagement m force m the 
undertakings they cover, are barred to foreign workers. 
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The Polish Government calls attention to the fact that there 
may be some difficulty m drawing a strict hne of demarcation 
between general schemes and special schemes. It may some- 
times happen, as under the Pohsh legislation concermng 
miners’ pensions, that special provision is made under the 
general inter-occupational scheme for the risks and needs 
pecuhar to workers in a given occupation In such cases higher 
rates of contribution are prescribed for workers in this occupa- 
tion, conferring on them in return the right to benefits on 
easier conditions and at lugher rates than are apphcable to 
other insured persons In this way a special occupational 
scheme is created in law and in fact within the general intor- 
occupational scheme, and account should be taken of this 
cu’cumstance m applying the international scheme. 

Totalisation for Recovery of Eights and for Eight 
TO Enter Voluntary Insurance 

(Questiou 8 Ropbes on pages 36 to 38) 

(a) Totalisation foi Recovery of Rights 

Social insurance laws which allow the free maintenance 
of rights m course of acqmsition for a certain term only and 
subject to the resumption of payments under compulsory or 
voluntary insurance usually allow the insured worker an 
opportumty of recovering his lost rights The payment of a 
specified number of fresh contributions will restore the rights 
acquired in virtue of lapsed contributions, the strictness of 
the conditions for the recovery of rights by this means varying 
with different legislations. The number of new contributions 
required must reach a specified minimum, which may some- 
times vary with the age of the insured person when payments 
are resumed or with the length of the mterruption in payments. 

The provisions governing the recovery of rights under 
national legislation are of particular interest to migrants, and 
the bilateral treaties applicable to insurance schemes under 
which facdities are provided for the recovery of lost rights 
therefore lay down that insurance periods completed in either 
country may be taken into account for this purpose. 

The Governments were therefore asked whether they 
considered that the rules for the totahsation of msurance 
periods for the purpose of reckoning the qualifying period 
should also apply to the recovery of rights 

The fifteen rephes received are all in the affirmative, 
and the Office therefore concludes that these rules should also 
^PPly lio the recovery of rights 

(b) Right to entei Yoluntaiy Inswance 

Under most national laws persons formerly insured who 
are not drawing a pension are allowed to contmue in insurance 
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voluntarily, sub3ect as a rule to the condition that a prescnhed 
minimum of contributions have been paid on their account 
This precaution is intended to prevent the entry into insurance 
of persons who neither have been nor are normally occupied 
as wage earners 

It would, however, be contrary to the purpose of social 
insurance to exclude from voluntary insurance migrant 
workers who have perhaps been insured for many years in the 
country of emigration For this reason the bilateral treaties 
provide that msurance periods spent in either of the contracting 
countries shall be totahsed for the purpose of determimng 
the right to enter voluntary insurance. 

Fourteen Governments are in favour of applying the rules 
for the totahsation of msurance periods for the purpose of 
reckoning the qualifying period to the right to enter voluntary 
insurance, only one reply, that of the Bulgai ian Government, 
being in the negative 


Reckoning of Concurrent Periods 
(Q uestion 9 Replies on pages 38 to 39) 

Insurance periods spent simultaneously in two or more 
countries should count once only for the purpose of totahsation. 
Fading this rule, a migrant who continued his insmance m the 
country of emigration while also hable to insurance in the 
country of immigration would be able to complete the quah- 
fying period more qiuckly than other insured persons. The 
purpose of totahsation is not to place migrants in a priydeged 
position in relation to other insured persons, and it is this fact 
which has given rise to the rule mentioned above 

This ride was subnutted to the Governments for their 
opimon, and all the replies received, fifteen in number, are in 
the affirmative Contribution periods and assimilated periods 
spent simultaneously in two or more States Members partici- 
pating in the scheme should be reckoned once only for the 
purpose of totahsation 

Disregard of Short Periods 
(Q uestion 10 Replies on pages 40 to 43) 

Certain treaties take accoimt for the purpose of totahsation 
only of periods exceedmg a prescribed minimum duration 
with the same mstitution or with several mstitutions m the 
same country This restriction is imposed only for reasons of 
admimstrative convemence, and aims at rehevmg the insurance 
mstitution of the necessity of keepmg for a whole generation 
the accounts of workers oidy temporardy msured with it 
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Tlie principle of disregarding periods wliicli do not exceed 
a certain minimnm duration is accepted by seven replies, seven 
others being opposed to it 

Affirmative repbes were received from the Governments 
of the follomng countries Biazil, Bulgaria, Chile, Luccem- 
burg, Spam, Sweden, Yugoslavia 

The rephes of these Governments, although all in favour of 
disregarding short periods, vary in regard to the subsidiary 
question as to whether the mimmum must have been spent 
entirely under a particular institution or under a particular 
national scheme The Governments of Bulgaua and Luxem- 
bu7 g are in favour of the first solution, and the other Govern- 
ments of the second, while the Yugoslav Government is 
prepared to accept either 

As regards the fixing of these mimmum periods, the sugges- 
tions received range between thirteen and fifty-two contribu- 
tion weeks Thirteen weeks or seventy-five days are proposed 
by Spam and Luxemburg, six months by Yugoslavia (if the 
minimum must have been spent under a particular institution), 
seven months by Chile, fifty-two weeks or twelve months by 
Biazil, Bulgaiia and Yugoslavia (if the nunimum must have 
been spent under a particular national scheme) 

The following countries are opposed to the disregarding 
even of short periods Austiia, Belgium, China, Bun gang, 
Italy, Netherlands, Poland 

The Belgian Government replies in the negative only in 
respect of that part of the pension which is constituted on the 
accumulation system, while accepting the disregarding of 
short periods in respect of benefits formed on the assessment 
system 

The Eungaiian Government draws a further distinction, 
considering that short penods should not be disregarded in 
respect of the maintenance of rights in course of acqmsition, 
but that for the purpose of completing the qualifying period 
and of the other conditions for the acquisition of rights, only 
contribution periods of more than twelve weeks spent under 
the same national scheme should be taken into account 

The Italian Government observes that to disregard periods 
falhng below a specified mimmum may make it impossible to 
complete the qualifying period hlon- completion of this period, 
however, involves the loss of all rights, and it must therefore 
be recogmsed that all insurance periods, however short, are 
extremely important to the insured person and should conse- 
quently be comprised in the totalisation for the purpose of 
reckomng the quahfying period The reasons for disregarding 
such periods could only be based on admimstrative conve- 
mence, but there can be no great difficulty in keeping a record 
even of short periods, and if allowance is to be made for the 
totahsation of successive penods even where they are not 
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consecutive a continuous record will in any case be essential. 
The disregarding of a short period of three months, for mstance, 
might deprive a migrant who had in fact paid contributions 
for the whole period required for qualification of all his rights 

The NetliG') lands Government is defimtely opposed to the 
disregarding of short periods, considering that there is no 
reason why a short msurance penod should not be taken into 
account m totahsing 

The Polish Government likewise considers it unnecessary 
to fix a minimum below which periods would be disregarded 
in effecting totahsation The exclusion of insurance periods 
of even a relatively short duration spent m another country 
might be prejudicial to migrants or their dependants Considera- 
tions of admimstrative convemence might justify the 
disregarding of mimmum periods for the purpose of the propor- 
tional reduction of benefits by a country in which insurance 
periods of longer duration had been spent, as well as the non- 
payment of benefits by a State under the insurance scheme of 
which such short periods had been spent, but they do not 
justify depriving, by the exclusion of very short periods from 
totahsation, msured persons or their dependants of insurance 
benefits from all the States concerned 

There is no majority of rephes in favour of disregarding 
short periods spent under one national scheme or under a 
particular mstitution, and sound arguments have been put 
forward to support the inclusion of all periods, however short 
On this basis it may therefore be suggested that all periods of 
whatever length spent in one of the countries concerned should 
be taken into account for the purpose of totahsation 

It IS very rightly pointed out by some Governments that 
the disregarding even of short periods might deprive the 
migrant of all his rights both in the country of emigration 
and in the country of immigration. The reasons of adminis- 
trative convenience put forward to justify the disregard of 
mimmum periods are not without force, but they are never- 
theless not strong enough to prevail where the very purpose 
of msurance is at stake Moreover, the inclusion even of short 
periods for the purpose of totahsation does not exclude the 
possibihty of adopting another clause referred to at a later 
stage (Question 17) to provide that periods which in the 
aggregate fall below a specified mimmum should not entail 
hability for benefit on an institution which would otherwise 
be liable, provided that liability for these periods is assumed 
by another institution 

Appraisal et each Institution of Rights of Olaoiant 

(Question 11 Rephes on pages 43 to 44) 

When the event insured agamst occurs, each msurance 
mstitution which has received contributions m respect of the 
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migrant determines under its own law alone whether the 
claimant — account being taken of all insurance iieriods — 
satisfies the prescribed qualifying conditions 

This rule is accepted without reservation by all the 
Governments which replied to the question, namely those of 
the following countries . A'listria, Belgium, Brazil, Bulgana, 
Chile, China, France, Rungary, Italy, Luxemhurg, Netherlaneh, 
Poland, Spam, Siveden, Yugoslama, 

The Office is therefore justified in adopting the prmciple 
that each institution, while totalismg the periods to be counted, 
shall determine only in accordance with its own law whether 
the claimant satisfies the prescribed qualifying conditions. 

Calgulatiok of Benefit due ikom each Institution 

(Questions 12 and 13 Eoplies on pages 45 to 52) 

Each insurance institution with respect to which the 
migrant fulfils the qualifying conditions iirescnbed by its law 
calculates accordmg to that law the amounts due in respect 
of each benefit component. 

If all the benefit components A'aried with the contributions 
paid to this or that institution, the rule just formulated would 
result in a fair distribution of the habiiity for benefits among 
the mstitutions concerned. This lule, however, is no longer 
adequate in other cases, and cannot therefore be regarded as 
sufficient in itself. In order to reach an agreement which is 
at once equitable for the migrants and acceptable for the 
remainder of the insured, each institution must be authorised 
to reduce by a specified proportion those benefits or benefit 
components determined independently of the time spent m 
msurance and consisting either in a fixed sum or in a per- 
centage of the average wage or average contribution of the 
msured person 

In accordance with the decisions taken during the first 
discussion, the followmg rules were submitted to the Govern- 
ments for their opinion. 

( a) Benefits (benefit components) varymg with the time 
spent in insurance 

Bach institution with respect to which the claimant 
satisfies the qualifying conditions determines the 
amount m accordance with its own law, havmg regard 
only to periods counted for the purpose of calculatmg 
benefits under that law. 

(b) Benefits (benefit components) determmed indepen- 
dently of the time spent in insurance : 

In this case only benefits or benefit components 
determined independently of the time spent in insur- 
ance (save the qualifying period) are to be reduced 
m the proportion ; 
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( « ) either of tlie periods counted for the purpose of 
calculating benefits under the law of the institution to 
the total of the periods counted for the purpose of 
calculating benefits under the laws of aU the institutions 
concerned , 

fnj or of the contribution periods spent under the 
law of the institution to the total of the contribution 
periods spent under the laws of all the institutions 
concerned 

Should these rules not seem sufficiently explicit for 
application to the various types of benefits the Governments 
were also requested to mdicate what modifications or addi- 
tional provisions they considered desirable 

The Fiencii Government considers that the method of 
calculating the benefit for which each mstitution is liable 
should be regulated by special agreements between the 
Members, while the other Governments, fourteen in all, recom- 
mend that appropriate rules should be laid down in the Draft 
Convention 

In spite of their empirical character, the rules proposed 
to the Governments represent an approximation declared 
acceptable by most of the replies received Certam reserva- 
tions and modifications are, however, suggested by the 
Italian, Neiheilands and Yugoslav Governments, which will 
be dealt with after discussing the general results of the 
consultation 

Ko objection is raised to the prmciple of the rule that 
no reduction shall be made in the benefits or benefit compo- 
nents varying with the time spent m insurance and deter- 
mmed solely on the basis of the iieriods counted for the pur- 
pose of calculating benefit and spent under the institution’s 
own law 

As regards the reduction applicable to benefits or benefit 
components determined independently of the time passed 
in insurance, eight Governments (Ausiiia, Hungaiy, Italy, 
iMxemhw g, Poland, Spam, Sweden, Yugoslavia) prefer to 
base this reduction on the period counted for the calculation 
of benefits , and four (Biazil, Bulgaiia, Chile, China) on the 
contribution period It is therefore proposed to adopt the 
fu'st solution providmg that the benefits or benefit components 
determmed independently of the time spent in insurance may 
be reduced m the proportion of the periods counted for the 
purpose of calculatmg benefits under the law of the mstitution 
to the total of the contribution periods spent under the laws 
of all the institutions concerned This solution may be 
regarded as the right one, since, as pointed out by the Yugo- 
slav Government, it mcreases the share of benefit payable only 
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where the institution liable for it takes into account in deter- 
mining benefit periods in respect of which no contributions 
were paid 

It now remains to discuss the suggestions put forward 
by certain Governments as to any modifications or additional 
provisions which might be introduced in order to enable the 
rules proposed under Question 12 to be applied without ambi- 
guity in eveiy case These suggestions bear mainly on the 
distmction between the benefits falling under (a,) above and 
those falhng under (h) According to the draft submitted 
to the Governments, benefits determined independently of 
the time spent in insurance belong to the second group, and 
those varying with the time spent in insurance to the first. 

The Italian Government (see pp. 17-49) points out the 
difficulties which nnght be met with when attempting to classify 
benefits in these two categories, showing that a benefit 
varying with the time spent in insurance may also sometimes ^ 
depend on other factors, while in the case of other benefits 
it IS not always strictly true to say that they are determined 
independently of the time spent in insui'ance This reply 
dwells more particulaily on the problem which arises when 
a benefit component is fixed in proportion to the average 
contributions paid, pointmg out that this component can 
hardly be regarded as independent of the time spent in insur- 
ance if it varies not only with the contribution period but 
with any interruptions in payment Two insured persons 
on whose account the same aggregate contributions have 
been paid would receive different benefits, to the advantage 
of the one who had spent the shorter time in insurance 

In order to overcome this difficulty the Italian Govern- 
ment suggests that the rules laid down under Question 12 
should be replaced by some other arrangement ehminating 
the distinction between the two classes of benefits It 
proposes that all benefits should be calculated on the basis 
of all the periods counted for the purpose of calculating benefit 
under the laws of all the institutions concerned, and that all 
alike should be subject to reduction 

The Office has therefore to consider whether it would be 
advisable to abandon the system embodied in the rules given 
under Question 12 which had in fact already been accepted 
by the Governments in their replies It concluded that it 
would be preferable to retain these rules and to concentrate 
on solving the difficulties involved m distinguishing between 
the two classes of benefit These difficulties, which arise 
from the empirical nature of the proposed rules and were 
referred to in the course of the fust discussion, seem on 
closer scrutiny to be more apparent than real 

It may be pointed out in the first place that the notion 
of the “ time spent in insurance ” was adopted as the basis 
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for the classification of benefits only m default of a better 
one It IS clear that this notion must not be taken in any 
absolute sense and that in distmguishmg between benefits 
belongmg to the first and second class the mam problem is to 
estabhsh whether or not the time spent m insurance is an 
essential criterion Each benefit must be considered not in 
the hght of its current description but of its components, 
that IS to say, of the true nature of the method of its consti- 
tution To refer agam to the case instanced by the Italian 
Government of a benefit component proportionate to the aver- 
age of all the contributions paid from the date of entry into 
insurance until the event msured against takes place, it is 
evident that while the time spent in insurance may indeed 
enter mto consideration, it is not an essential criterion for the 
calculation of the benefit To illustrate this by a concrete 
example, we may take the case of an insured person who 
remains in the same wage-class throughout his insurance 
career It is clear from this instance that the time spent in 
msurance enters into account only because it enables any 
variations in the regularity of the contributions to be spread 
over a longer period, but where the frequency of the contri- 
butions IS uniform, the benefit concerned is qmte independent of 
the time spent in insurance Hence benefits calculated in this 
way fall mto category (b) and are therefore subject to reduction 

The reply of the Italian Government also indicates how 
the average wage oi average contribution for the whole of the 
periods counted for the purpose of calculating benefit under 
the laws of all the institutions may be defined It may be 
recalled that this problem was raised during the first discussion 
m connection with the calculation of the aveiage wage and 
that three possibihties were considered Each institution 
might take into account in determining benefits (i) the 
wage actually received by the insured person during his resi- 
dence abroad, (n) the average wage of all insured persons 
for each year of the migrant’s residence abroad ; or (m ) the 
wage received by the insured person during the periods of 
his insurance undei the law of the institution concerned 
Eeturmng to this question, the Italian Government suggests 
that each institution should reckon the contribution paid 
during the periods recogmsed by the other institutions on the 
assumption that it ]s equivalent to the average annual contri- 
bution paid during periods spent under its own law Taking 
this method of calculatmg the average contribution, and 
refermg both to the example cited and the rules proposed 
by the Italian Government, it will be seen that the same 
result IS reached as by the apphcation of the rules given under 
Question 12 

The Government of the Netherlands points out that under 
the law of that country no wage-earner can be admitted to 
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compulsory insurance for tlie first time after reachmg tlie age 
of tliirty-five years Tins restriction was waived by a clause 
in the treaty concluded witb Belgium for the benefit of workers 
who entered msurance under the Belgian compulsory insurance 
legislation before the age of thirty-five years, but the Nether- 
lands Government considers that, although a profusion of 
this land may well be mcluded in a bilateral treaty, it cannot 
be laid down m an international Convention. 

The Yugoslav Government also has some remarks to make 
concerning the classification of benefits mto the categories 
provided under paragraphs (a) and (h) of Question 12. In 
its opmion (see pp 50-52), no formal distinction should be 
attempted, and it stresses the necessity, already referred to 
in the report drafted by the Office in prejiaration for the 
first discussion, of isolatmg that part of the total benefit 
which IS vu'tually a fixed component It instances the case 
where a benefit component (supplement) is added to the fixed 
sum (basic pension) for every contribution paid after the 
completion of the qualifymg period, and proposes that a part 
of the basic pension, calculated in accordance Avith the rule 
apphed for the subsequent period should be regarded as 
corresponding to each year of the quahfying period The 
fixed component, which would then be the only part of the 
benefit subject to reduction, would consist of the difference 
between the basic pension and the total of the supplements 
attributed, for the purposes of calculation, to the years consti- 
tuting the qualifymg period This solution has already been 
apphed to the Yugoslav miners’ pension scheme in the treaties 
concluded with Germany (Article 18, section 4) and Austria 
(Article 27) It has the advantage of estabhshmg a form of 
equahsation between the benefits of the various schemes, and 
may be borne in mind with a view to facilitating the application 
of the rules under Question 12 

Subject to these observations and in consideration of the 
general tenor of the replies, the Office considers that the rules 
framed on the basis of the fu’st discussion should be mamtained. 

Application of Eeduction Eules to Subsidies, 
Supplements or Allowances payable out of Public 

Funds 

(Question 14 Replies on pages 53 to 65) 

A contribution from the public authorities is provided for 
under almost all msurance schemes covermg employed persons 
m general or manual workers 

In so far as the contribution of the public authorities takes 
the form of a supplement proportional to the contributions 
paid m respect of each insured person, no difficulty arises m 
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tlie case of migrants Each country reckons the supplements 
for which it IS hable m proportion to the number and amount 
of the contributions paid under its law. Where the subsidies 
or supplements are determmed independently of the time 
spent in insurance the question arises as to whether the rule 
of reduction tata tempoiis previously laid down should 
apply to these benefit components. 

The Governments were asked to state whether they con- 
sidered that the reduction rule given under Question 12 should 
also apply to subsidies, supplements or allowances payable 
mainly or wholly out of pubhc funds 

Before diseussmg the replies received on this pomt it may 
be pointed out that the question was strictly hmited in scope. 
It was not desired to consult the Governments as to the 
constitution of these subsidies, supplements or allowances 
payable out of public funds, the calculation of these com- 
ponents for the purpose of the mternational scheme for the 
mamtenance of rights bemg the sole aspect requiring eluci- 
dation. The question was further restricted in that it was 
not designed to defme the beneficiaries of the supplements 
or allowances concerned, since the question of equality of 
treatment m respect of these benefits as between the nationals 
of all Members adoptmg the international scheme is dealt 
with separately (Question 48) So far as the mternational 
scheme is concerned, the latter question is mdeed closely 
connected with that of the calculation of these benefits within 
the national scheme concerned, but only those replies which 
relate to the method of calculating benefit components derived 
from contributions from public funds will be summarised here. 

Out of fifteen replies, eleven deal with the point at issue 
and four are negative 

The Brazilian and Bulgaiian Governments consider that 
the benefits or benefit components payable wholly or mainly 
out of public funds should be left entu’ely outside the proposed 
international scheme, that is to say, the grant and calcula- 
tion of these benefits should be governed exclusively by 
the national law of each Member, which would not enter mto 
any kmd of undertaking in this respect The reply of the 
Chilean Government is also m the negative, while the Biench 
Government advises recourse to special diplomatic agreements 
between Members 

All the other rephes, with one exception, recommend the 
apphcation to subsidies, supplements or allowances payable 
out of pubhc funds of the rules apphcable to other benefit 
components These replies come from the following Govern- 
ments * Austria, Belgium, China, Hungary, Italy, Netherlands, 
Boland, Spain, Sweden, Yugoslavia 
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The Government of Luxemburg, on the other hand, is of 
the opimon that all subsidies, supplements or allowances 
payable out of public funds should remam the exclusive 
hability of the country of residence of the migrant or his 
dependants 

The majority of the replies are thus in favour of the solution 
already adopted m a number of bilateral treaties Each 
country should be liable in their entirety for supplements 
and allowances proportionate to the payments made on 
account of each insured person as laid down by its own law, 
those supplements and allowances determined independently 
of the time spent in msurance being eligible for reduction pro 
'iata tempos IS. 


Application of Reduction Rules where only one 
Institution is Liable for Benefit 

(Question 16 Replies on pages 55 to 67) 

The rule under which benefits or benefit components 
determined independently of the time spent m insurance may 
be reduced apphes normally when the insurance institutions 
of two or more countries are simultaneously required to pay 
their share of the pension to a migrant. 

What IS the position however when a single institution is 
liable for benefit, the conditions for entitlement under the 
law of the other institution or mstitutions not yet being 
fulfilled ^ Is the institution which alone is liable for benefit 
entitled to reduce the fixed components The answer 
to this question depends on whether the right to benefit 
from this mstitution is based on totalisation, or on insurance 
periods spent exclusively under the law of the institution 
concerned 

The Governments were asked to state whether the reduc- 
tion rule should apply where a claimant is entitled to benefit 
from only one institution, and is so entitled only as the 
result of the totalisation of msurance periods 

Of the fourteen exphcit replies received, twelve agree with 
the application of the reduction rule to fixed components 
m the case considered, and two (China, Luxenibwg) are 
opiiosed to it 

The favourable rephes come from the Governments of 
the following countries Austria, Belgium, Biazil, Bulgana, 
Chile, Hungary, Italy, Netherlands, Boland, Spain, Sweden, 
Yugoslavia 

The Italian Government considers that the reduction rule 
should apply when the qualifying period has been completed 
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solely in ^nrtne of totalisation, but not when tbe whole of the 
qualifying period has been spent under the law of the insti- 
tution concerned 

The Netherlands Government approves the apiilication 
of the reduction rule in the case considered, but not if the 
migrant is entitled to claim a pension under the law of the 
jiarticular country without recourse to totalisation and in 
virtue only of the insurance periods spent -with the institution 
which IS liable. 

The Yugoslav Government is of the same opinion The 
reduction rule enables the institution to recoup itself for 
some of the extra charges placed upon it by the payment of 
benefits due to migrants in consequence of the totalisation 
of insurance periods When the institution is liable in virtue 
of the periods spent under its own law alone the protective 
clause proposed under Question 18 should come into play 

It appears fi'om these replies that fixed benefit components 
should be subject to reduction when the claimant is entitled 
to benefit from one institution only, and is so entitled only 
as a result of the totalisation of insurance periods. This is 
a logical consequence of the proposed scheme, under which 
the reduction of fixed benefits or benefit components to some 
extent counterbalances the totalisation of msurance periods 
Only a clear decision in the opposite sense, excluding the 
possibihty of reduction in the case considered, would have 
justified the inclusion in the Draft Convention of a special 
derogatory clause. 

Power ?fOT to apply Reduction Rules where Claimant 
IS Entitled to Maxemum Pension 

(Question 16 Replies on pages 58 to 60) 

This question is the converse of the preceding one. It 
refers only to one particular case, that of a migrant who has 
acquired the right to the maximum pension from the insti- 
tution with which he was last msured m virtue solely of those 
periods durmg which he was msured with that institution 

It was consideied desirable to obtam the opimon of Govern- 
ments as to whether power should be given to the mstitution 
with which the migrant was last msured not to apply the 
reduction rule in cases of this kind 

The replies show several different tendencies 

In the first place there are some categorically affmmative 
replies which go beyond the scope of the question by proposmg 
to exclude any reduction m the case considered, whereas 
the point of the question was whether or not power should 
be given not to apply the reduction rule to the maximum 
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pension. The Governments which reply in this sense are 
those of GTnkna and Spam, the latter noting further that 
non-apphcation of the reduction rule in this case should 
be not merely optional but compulsory once the claimant has 
acquired the right to the maximum pension from the insti- 
tution with which he was last insured 

The following Governments expiessly agree that power 
should be given not to apply the reduction rule m the case 
considered ’ Bmzil, Chile, Fiance, FLnngaiy, Italy, Luxemhuig, 
Sweden 

The Italian Government observes that the question 
concerns only those legislations under which all benefits are 
determined independently of the time spent in msurance. 
As the provision concerned is merely permissive and m any 
case is to the migrant’s advantage, the Italian Government 
will not raise any objection provided that the maximum pen- 
sion granted by the institution with which the migrant was 
last insured is supplemented by the shares of benefit for 
which the other institutions with which the migrant has been 
msured are liable 

The following Governments aie opposed to, or regard as 
unnecessary, the inclusion in the proposed Draft Convention 
of a clause concernmg the maximum pension • Ansiria, Belgium, 
Biilgaiia, Netherlands, Poland, Yngoslama 

The Anstiian Government points out that the institution 
with which the migrant was last insured is at perfect liberty 
not to apply the proposed reduction rule whether the Draft 
Convention so proiudes or not The Neiheilands Government 
regards it as a matter of indifference whether the claimant 
Avas last insured Avith an institution the laiv of Avhich provides 
for a maximum pension, and notes further that no reduction 
should be effected ivhen the claimant is entitled to the maxi- 
mum pension without recouise to totalisation The Yugo- 
slav Government considers that the proposal is not in accord- 
ance AVith the general rule formulated under Question 12 
The Polish Goi^ernment is opposed to the inclusion of the 
suggested clause even in an optional form. There can be no 
reason for imposing the burden of paying the maximum 
pension on an insurance institution solely because the migrant 
was last affihabed with that mstitution, and the rule provided 
under Question 18 affords sufficient protection Moreover, 
the defmition of ivhat constitutes the maximum pension 
under the various national laws Avould be a matter of some 
difficulty 

The object of this question was merely to ascertain whether 
it would be desirable to include in the Draft Convention a 
proposal which should entail no kind of obhgation, but con- 
stitute a land of appeal to the institution to which the migrant 
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last belonged to refrain from malang nse of its power to reduce 
tbe maximum pension. Seeing tbat objections have been 
raised to this proposal the Office deems it wiser to withdraw 
it^ particularly as a purely optional recommendation of this 
kind would do nothing to strengthen the real protection 
provided for migrants. 

Ijfoiir- APPLICATION OF Beduction Bules IN Bespect ofShort 

Pebiodr 

(Question 17 . Replies on pages 60 to 63) 

The majority of bilateral treaties dispense from all hability 
those insurance institutions with which the migrant has only 
spent altogether a very short period of insurance, with the 
object of freeing the institution concerned from the unduly 
onerous duty of paying small pensions. In order that the 
migrant’s interest should not be injured it is stipulated at the 
same time that no reduction of benefit shall be effected by 
any of the other insurance institutions concerned in respect 
of periods which in the aggregate do not exceed a certain 
mini mum, and on account of which no benefit is paid by the 
institution which would otherivise be hable. 

This twofold rule protects the migrant from any loss since 
the periods which do not count towards benefits from one 
institution are taken into account by the other or others 
It was decided at the first discussion in 1934 that Govern- 
ments should be asked whether they proposed to permit that 
periods which in the aggregate fall below a certain nummum 
should not entail hability for benefit on an institution or 
institutions which would otherwise be liable, and if so, whether 
this mimmum must have been spent under a particular national 
scheme or entirely under a particular institution , and lastly, 
whether the liability for the periods which m the aggregate 
fall below a specified minimum and do not entail habihty for 
benefit from the mstitution with which they were spent should 
be assumed by the other institution or institutions concerned. 

(a) Mimmum penods loliicli do not entail liability jot benefit 
jtom the institution or institutions which ivould otherwise be 
liable 

Out of fifteen rephes on this point, twelve are in the 
affirmative and two in the negative, while one, that of the 
French Government, recommends that the matter should be 
left to special agreements between the Members 

The negative rephes come from the Governments of China 
and the Netherlands The latter observes that the suggestion 
in the question confHcts with the fundamental principles of the 
proposed scheme, but gives a detailed reply in case it should 
nevertheless be further considered 
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The affirmative replies come from the following Govern- 
ments Austita^ Belgium, Biazil, Bulgaiia, Chile, BLungaiy, 
Italy, Luxembui g, Boland, Spain, Siveden, Yugoslavia. 

The Belgian Government replies in the affirmative only 
in lespect of benefits constituted on the assessment system, 
considermg that the question is pointless in respect of schemes 
based on the capitahsation system 

The Italian Government points out that there are several 
ways in which the admmistrative difficulties connected with 
the payment of small pensions might be overcome, but it does 
not object to the inclusion of a clause providing that periods 
falling below a certain minimum should not entail habihty 
for benefit. 

The replies thus show a large majority in favour of includmg 
in the Draft Convention a clause providmg that periods which 
in the aggregate fall below a certain imnimum should not 
entail liability for benefit on an institution or institutions 
which would otherwise be liable 

(b) Calculation of minimum peiiods 

This pomt bemg established, it is necessary to decide 
whether these short periods must have been spent under a 
particular national invalidity or old-age insurance scheme or 
entirely under a particular institution. 

On this aspect of the problem thirteen replies were received, 
ten of which considered that the short periods in question 
should have been spent under a particular national scheme. 
Only the Governments of Austiia and Bulgana support the 
solution that the periods should have been spent entirely 
under the same mstitution, while the Yugoslav Government 
would accept both methods subject to a different duration 
being fixed in each case 

There is therefore a clear majority m favour of countmg 
all periods spent under a particular national scheme of mva- 
lidity or old-age insurance for the purpose of reckomng the 
mimmum periods 

(c) Method of fixing the minimum 

Most of the rephes are in favour of a specified minimum 
fixed without regaid to the total time spent in insurance by 
the migrant 

Proposals in regard to the length of the mimmum period 
range from contribution periods of twelve weeks to three 
years as follows : 12 weeks Hungaiy ; 150 days, 26 weeks or 
SIX months Boland, Spain, Yugoslavia (entirely under a 
particular institution) , 52 weeks, 12 months or a year : 
Austna, Biazil, Bulgaiia, Luxemburg, Yugoslavia (under a 
particular national scheme) , two years : Chile ; three years : 
Belgium. 
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The Netherlands Government does not suggest any deimite 
figure, but considers that any minimum period fixed should 
be very short 

The Italian Government does not consider it advisable to 
fix a defimte term, smce the significance of a one-year period 
will be very different accordmg as three or five years are 
necessary for qualification It would be preferable to fix 
a rmuimum which would be proportionate to the total length 
of the migrant’s msurance career, for mstance, one-twenty- 
fifth or one-thirtieth, the advantage of this method being that 
the mimmum would always bear a fixed ratio to the benefits 
payable by the other institutions 

The Office therefore proposes the adoption of a fixed 
mimmum of 52 contribution weeks or one year, but considers 
that the idea of a variable minimum suggested by the Italian 
Government should also be borne in mmd. 

(d) Non-applieation of the reduction rule in respect of periods 
below the minimum fixed spent with another institution 

It remams to consider whether the other mstitution or 
mstitutions concerned should not apply the reduction rule 
in respect of short periods which do not entail liabihty for 
benefit on the part of the institution with which they were spent. 

Unreservedly favourable rephes were received from the 
Governments of the following countries • Austria, Brazil, 
Bulgaria, Chile, Hungary, Luxemburg, Netherlarrds, Boland, 
Sweden, Yugoslavia 

The Italian Government considers that Question 17 (d) 
covers two cases to which different solutions may be applied 
If the claim to benefit is based on the totalisation of all 
insurance periods, mcludmg the periods below the fixed 
nummum which do not entail hability on the part of the 
institution which wmuld otherwise be liable, the other msti- 
tutions should be entitled to take mto account even periods 
below the fixed minimum when reducmg then share of bene- 
fit If, on the other hand, the claim to benefit can be 
established without regard to these short periods and only 
one institution is liable, there should be no reduction , but 
if several mstitutions are liable, apart from that with which 
the short periods were spent, the reduction should be based 
on the total of the periods excluding short periods 

A negative reiily was received from the Spanish Govern- 
ment, which accepts the possibihty of reduction on account 
of the short periods which do not entail liability for benefit 
from the institution with which they were spent 

It may therefore be proposed that msurance periods spent 
under a particular national scheme of invalidity or old-age 
msurance which m the aggregate fall below 52 contribution 
weeks need not entail liability for benefit on the part of the 
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jnstitution or institutions with which they were spent, and 
that no reduction shall be apphed by any of the other insti- 
tutions concerned in respect of periods which do not entail 
hahility for benefit. 

Peotbctive Clause 

(Question 18 . Replies on pages 64 to 68) 

The object of the arrangements for the maintenance of 
rights in course of acquisition is to protect the inteiests of 
migrants by enablmg them to obtam a return for the payments 
made on then’ behalf m the various countries in which they 
have been insured Since, however, the insurance mstitutions 
are entitled to reduce the fixed benefit components for which 
they are liable, it may happen in particular cases that the total 
of the benefit reckoned by all the institutions concerned falls 
short of the benefit which a single institution would have had 
to pay under its own law alone, so that in such cases the 
maintenance scheme would opeiate to the migrants’ disad- 
vantage. 

In order to avoid this contingency the majority of bilateral 
treaties guarantee to migrants who are entitled to benefit 
in two countries a joint pension equal to that which they 
would have obtamed m respect of periods spent in one country 
alone With this safeguard, known as the protective clause, 
the total figm’e obtained by adding all the parts of the benefit 
can never be smaller than the benefit payable under the law 
of a single country 

As this clause appears to safeguard the legitimate interests 
of migrants, the Governments weie asked whether they consi- 
dered it desirable to include a similar guarantee in the Draft 
Convention If so they were also required to state how the 
complementary benefit should be calculated and by which 
institution it should be payable, the latter point bemg capable 
of several solutions according to the number of institutions 
concerned 

(a) Fn^miyle of pwiecUve clause 

Thirteen affirmative replies were received on this point 
and one negative (Belgium), while the Fiencli Government 
recommends that the matter should be regulated by separate 
agreements between the Members. 

The replies of the following Governments are in the affu- 
mative . Ausiiia, Biazil, Bulgaiia, Chile, China, Rungaiy, 
Italy, Luxemhw g, Netherlands, Boland, Spain, Sweden, Yugo- 
slavia 

The Austnan Government remarks that it has replied m 
the affirmative in order to facilitate the adoption of the Draft 
Convention, but that it nevertheless has certain reseivations 
to make. 
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The principle of the inclusion of a protective danse is 
thus accepted by a majority of Governments 

(b) Opoatwn of prolectvGe clause 

When there is a difference between the total of all the 
shares of benefit payable by all the institutions concerned 
and the benefit vhich Avould be payable by one institution 
alone in respect of periods spent under its own law only, 
the effect of the protective clause is to oblige this institution 
to add the difference to its own share of benefit. 

All the explicit replies received to this question considered 
that the complementary benefit resulting from the operation 
of the protective clause should be paid by the institution 
Avhich would otherwise have profited by the difterence. 
This solution is approved by the Governments of the following 
countries Austua, Biaztl, Bulgaria, Chile, China, Rungauj, 
Italy, Luxemhui g, Neikeylands, Poland, Spam, Yugoslavia 

The Yugoslav Government rightly points out that the 
complementary benefit is not an additional charge on the 
institution concerned, which in the absence of any international 
scheme would be liable for even higher benefits, since it is m 
any case reheved of the burden of the benefits due from the 
other institution or institutions 

(c) Calculation and distnhution of liability foi complementai y 
benefit wlieie seveial institutions aie concerned 

The protective clause is also apphcable to a inigTant who 
has been successively insured in three or more countries 
adopting the international scheme In such a case two or 
even three of the institutions might be lequired to pay com- 
plementaiy benefit. It must therefore be determined firstly 
how much complementary benefit the insured person should 
receive, and secondly, how liabihty for this amount should be 
shared between the vaiious institutions 

The Governments were ashed to state whether, where 
several institutions were concerned, they would agree that 
the complementary benefit should be reckoned according to 
the amount of the highest complementary benefit which would 
be due from any one of these institutions, the liability for it 
to be distributed among them in pioportion to the comple- 
mentary benefit which would have been due from each 
mdividually 

This proposal was accepted by the Governments of the 
following countries Austiia, Biazil, Bulgana, Chile, China, 
Hungaiy, Italy, Luxemburg, Netherlands, Poland, Spam, 
Yugoslavia 

The suggestion may therefoie be retained for inclusion in 
the Draft Convention At the same time, however, the Office 



— 184 — 


considers that the alternative proposal made by the Yugoslav 
Government (see p. 67) should also be borne m mind, suggestmg 
the adoption, out of the various possible arrangements, of 
that which would lead to the payment of the highest comple- 
mentary benefit, a proposal which is all to the migrant’s 
advantage and is therefore recommended to the notice of 
Governments The reply of the Yugoslav Government also 
deals with the case of one institution bemg obbged to pay a 
pension while the other is bable for the payment of a lump 
sum. To determme the complementary benefit m this case 
it would be necessary to ealculate the value of the lump sum 
m terms of a pension, a uniform method of calculation being 
prescribed for all Members adoptmg the international scheme 

Maxemuim Lemit for Total Benefit 
(Q uestion 19 Replies on pages 68 to 70) 

To counterbalance the protective clause mtroduced m 
favour of the migrants, several bilateral treaties include a 
clause to protect the mterests of the msurance mstitution 
This, which may be called the maximum benefit clause, limits 
the total of the various shares of benefit payable by the msti- 
tutions with which the migrant was suecessively insured to 
the amount of the benefit which would have been payable by 
the institution governed by the most favourable law if the 
whole period of insurance had been spent with that mstitution 

This formula was submitted for the consideration of 
Governments, who were also asked to state whether any 
reductions on this account should be effected proportionally 
on each portion of the total benefit. 

Of the fifteen replies received to this question, nme are 
affirmative and six negative 

The following countries replied m the affirmative : Biazil, 
Bulgaria, Chile, Fiance, Rungary, Luxemburg, Netherlands, 
Spain, Siveden 

These Governments agree both to the prmciple of reduction 
and to its application proportionally on each part of the total 
benefit. The French Government, however, eonsiders that 
the rules governing reductions under this clause should be 
left to separate agreements between States. 

The Governments of the following countries are opposed 
to the mtroduction of a maximum benefit clause Austiia, 
Belgium, China, Italy, Poland, Yugoslavia 

Two of these countries, Belgium and Italy, are parties to 
bilateral treaties contaming a maximum benefit clause, but 
they do not appear to be in favour of includmg a like provision 
in the proposed international scheme 

The countries replymg in the negative lay particular stress 
on the difficulty of determimng which is the most favourable 
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law The Aushian Government considers that it would he 
virtually impossible to apply the clause m practice. The 
Italian Government pomts out that it would entail a compa- 
rative analysis of the different laws and complicated actuarial 
calculations, smce it would be incorrect to take the pension 
rates prescribed under the different laws as the sole criterion. 
A law which provides for lower pension rates than another 
might still be the more favourable because it allows the total 
or partial reversion of the pension m the event of the msured 
person’s death The Polish Government anticipates admi- 
mstrative comphcations while that of Yugoslavia thmks that 
the clause would give rise to various difficulties. 

Although there is a majority in favour of the principle of 
a maximum benefit clause, its mclusion in the Draft Convention 
IS strongly opposed by some countries and would no doubt 
meet with severe opposition 

It therefore seems 'wiser to propose the introduction of a 
purely optional clause, providmg that Members might conclude 
agreements to ensure that the total of the benefits granted by 
all the msurance institutions should be limited to that which 
would be due in respect of all the periods to be counted from 
the institution ha'vmg the most favourable law, full freedom 
bemg left to the Members concerned to decide the method of 
applying this reduction 

Medical Treatiibnt and Care 
(Q uestion 20 Replies on pages 70 to 73) 

Several bilateral treaties contain clauses deahng -with the 
right of migrants to medical care If and m so far as there 
exists under any one of the schemes with which the migrant 
has been msured a right to medical benefit, account is to be 
taken of all msurance periods for the purpose of determimng 
whether this right has been acquired Medical treatment cannot 
be orgamsed by more than one msurance mstitution, which 
■will be that of the migrant’s place of residence, and the cost is 
either borne by that institution or shared by all the institutions 
with which the migrant has successively been msured 

The Governments were asked whether they considered it 
desirable to entrust the mstitution of the place of residence 
with the provision, for persons who, on the ground of invalidity, 
would be entitled to claim a pension, of treatment and care 
for the purpose of preventmg, postpomng, alleviatmg or curmg 
invalidity If so, they were also asked to state whether the 
other mstitution or mstitutions concerned should share m the 
cost of such treatment and care 

Fifteen explicit replies were received to this question, 
eleven bemg favourable and four unfavourable to the mclusion 
m the Draft Convention of a provision concernmg medical 
treatment and care 
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Unfavourable replies were received from the Governments 
of the follovnng countries* Brazil, Bulgaria, Netherlands, 
Poland 

The Brazilian and Bulgarian Governments observe that, 
as under most national invalidity msurance schemes medical 
benefits are not compulsory, it would be difficult to lay down 
a general rule as to the distribution of the cost of medical 
treatment between the institutions concerned. The Nether- 
lands Government points out that the conditions for the 
grantmg of medical treatment vary widely from country to 
country, and it therefore considers that the international 
scheme should leave aside the question of benefits m land. 
The Polish GoAwnment is of the same opinion, considering 
that the sharing of the cost of medical treatment and care 
should in any case be regulated by agreements between the 
Governments or institutions concerned 

The Italian Government, without expressly opjiosmg the 
international regulation of medical treatment and caie, 
emphasises the discrepancies between the various national 
laws and the practice of the different insurance institutions 
in this respect It would hardly be possible to formulate a 
general rule placing liability for the provision of medical 
treatment and care exclusively on the institution of the 
migrant’s country of residence 

On the other hand, affirmative replies weie received from 
the Governments of the following countries . AnsUia, Belgium, 
Chile, China, Piaii'Ce, Bungary, Luxemhwg, Spam, Siecden, 
Yugoslavia 

These replies, however, are in agreement only as regards 
the desirability of entrusting the institution of the place of 
residence with the provision of treatment and care As 
regards the distribution of the cost of such treatment, opinion 
is divided 

The Governments of Chile and Lucoemhui g are oiiposed to 
the sharmg of the cost of treatment, considering that this 
should be borne exclusively by the institution of the place of 
residence 

The Belgian and Fiencli Governments consider that rules 
for the proATLSion of treatment and for the distribution of its 
cost between the institutions concerned should be left to 
special agreements 

Two Governments, those of Hungary and Sweden, recom- 
mend that medical care should be pioAuded by the institution 
of the place of residence and support the principle of distri- 
buting the cost between the various mstitutions, without, 
however, suggesting any definite rules 

Lastly, four replies (Austiia, China, Spain, Yugoslavia) 
propose that provisions to regulate the share of the cost of 
medical benefit should be included in the Draft Convention 



— 187 


The Austi lan Government wonld like to limit these provisions 
to treatment for the purpose of alleviatmg or cnrmg invahdity, 
the expenses being shared between the institutions m pro- 
portion to the shaies of pension for which each is liable The 
Chinese Government also suggests that the cost should be 
distributed in proportion to the shares of pension. The 
Spamsh Go^^ernment considers that it would be neither 
equitable nor expedient to allow migrant workers to be 
deprived of benefits in kmd which are provided for msured 
persons in general , as regards the cost of these benefits, the 
best method would be to distribute it proportionally to the 
contribution periods spent with each institution The 
Yugoslav Government considers that the institution of the 
migrant’s place of residence should be made responsible for 
the provision of medical treatment if the latter is provided 
for under the national law concerned, and if not, by the com- 
pulsory sickness insurance institution of the place of residence 
Any one of the institutions concerned should be empowered 
to demand treatment, but it should only be provided with 
the previous consent of the institution or institutions bable 
for the largest share of the total pension The cost of treat- 
ment should be divided proportionally to the amount of the 
pension due from each of the institutions concerned 

Most of the replies are favourable to the inclusion in the 
Draft Convention of a clause concerning medical care and 
treatment If the right to treatment and care depends on 
the length of insurance, totalisation must be effected in 
accordance mth the rules prescribed for the puipose of reck- 
oning the qualifying peiiod in order to determine this right 

As regards the distribution of the cost of medical treatment 
and care, no defimte rule emerges from the replies of the 
Governments It is therefore proposed to leave this matter 
to agreements freely concluded between Members , failmg 
such agreements, the institution which provided the treatment 
should remain bable for its cost 

Submission of CuAnis for Benefit 
(Q uestion 21 Replies on pages 74 to 75) 

Unless they are expressly dispensed from the obligation 
to do so, migrants must conform m every country with the 
regulations appbcable to other insured persons, and in parti- 
cular must submit their claims for benefit to each mstitution 
separately In order to make it easier for migrants to secure 
recognition of their rights, a number of bilateral treaties 
authorise them to apply to only one of the institutions, the 
date at which the application reaches this institution bemg 
deemed to be the date of submission of the claim to all other 
institutions concerned Under this arrangement the migrant 
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need only submit bis claim to tbe mstitution of bis country 
of residence or to tbe mstitution witb wbicb be was last 
msured, wbicb duly notifies tbe other mstitutions mentioned 
in tbe claim 

Tbe Governments were asked to state whether claims for 
benefit under tbe proposed international scheme should be 
submitted 

(z ) to only one of tbe mstitutions concerned (m particular 
to the mstitution of tbe country of residence) which 
would inform tbe others mentioned m tbe claim , 

or (ii) severally to each institution concerned 

Fifteen replies were received, thirteen of which are m 
favour of msertmg a clause allowing tbe migrant to submit 
Ins claim to a single institution only, and m particular to tbe 
mstitution of bis country of residence These replies came 
from the followmg countries Austiia^ Belgium, Brazil, 
Bulgaria, Chile, China, Huoigaiy, Italy, Luxemburg, Boland, 
Spain, Sweden, Yugoslavia 

No reservations are made in respect of any of these repbes, 
but several of them propose various facilities to be allowed to 
tbe migrant Tbe Belgian Government suggests that tbe 
msured person should be free to choose tbe mstitution to 
which he submits bis claim, tbe institution of bis place of 
residence bemg required to lend all necessary assistance Tbe 
Italian Government specifies that claims affecting several 
institutions should be submitted only to that of the country 
of residence and, if the latter is not liable for benefit, to tbe 
institution with which tbe migrant was last msured Tbe 
Yugoslav Government also considers that claims should be 
submitted to the institution of tbe country of residence and, 
if that country has not adopted tbe mternational scheme, to 
tbe institution with which the migrant was last msured 

Tlie Netherlands Government considers that a sepaiate claim 
should be submitted to each institution liable for benefit, while 
the ench Government recommends that the question should 
be regulated by special agreements between the Members 

The general trend of these replies lustifies the proposal 
that the beneficiaries of the international scheme need 
submit their claim for benefit to only one of the mstitutions 
with which they have been msured, as a rule the institution 
of the country m which they were last resident, which is 
responsible for mformmg the other mstitutions mentioned m 
the claim 

Bate of Exchange 

(Question 22 Keplies on pages 75 to 78) 

In calculating the rate of the benefit for which it is liable, 
an insurance institution may have to take account of amounts 
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reckoned in the currency of another country In order to 
place these calculations on a sure basis, the method of con- 
version must be precisely stipulated. 

In accordance with the decisions taken at the first 
discussion, the Governments were requested to state whether 
they considered that, when a sum is to be converted into the 
currency of another State Member participating m the inter- 
national scheme, it should be converted according to the 
relation between the two currencies in the foreign exchange 
market of the caintal of the Member in whose currency it is 
expressed, and if so, what should be the date adopted for 
ascertainmg the exchange rate for the purpose of conversion 

Out of the fifteen replies received, thirteen lecommend 
that the method of conversion should be specified m the 
Draft Convention 

The Fi encli Government wishes to relegate the question to 
separate agreements and the FoUsh Government does not 
consider it necessary to specify the method of conversion in 
the Draft Convention 

The Governments of the follovung countries support the 
mclusion in the Draft Convention of a clause specifying tlie 
method of conversion Aitstna, Belgium, Biazil, Bulgaria, 
Chile, China, Hunga') y , Italy, Luxemhui g, Netherlands, Spam, 
Sweden, Yugoslavia 

As regards the date on which the exchange rate tor the 
purpose of conversion should be ascertamed, the follovnng 
suggestions are made Austiia first day of every calendar 
quarter , Belgium date of payment of benefit , Biazil * 
average rate over a specified period preceding the submission 
of the claim , China date of payment of benefit , Italy and 
Neth 67 lands date of submission of claun , Spain first day 
of quarter immediately preceduig the award of benefit; Yugo- 
slavia rate current on the day, or rate cunent on the first 
day of the month or quarter, or a specified average late, etc 

A large ma3ority of the Governments are thus in favour of 
fixmg the method of conversion m the Draft Convention, 
agreemg that for this purpose the sum concerned should be 
converted accordmg to the relation between the two currencies 
of the foreign exchange market of the capital of the Member 
in whose currency it is exiiressed The rate of conversion 
might be that current on the date on which the claim is sub- 
mitted 


Puovisio^iAL Benefit 
(Question 23 Eeplies on pages 78 to 81) 

The award of the benefits due to migrants may, however 
expeditious the treatment of the claim by the insurance 
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institutions, be delayed, and the beneficiary may thereby 
suffer hardship To protect migrants and their dependants 
from such privations, a number of bilateral treaties require an 
msurance institution to pay a provisional benefit, calculated 
on the basis of the insurance periods spent under the law of 
the mstitution concerned pending the final award 

The Governments were consulted as to whether each 
mstitution with which the migrant has been successively 
insured should be required, pendmg final settlement, to pay 
provisional benefit at least equal to that payable m virtue 
only of msurance periods spent under its own law, and if so, 
whether the grant of such provisional benefit should be 
obhgatoiy for each institution or merely optional 

Before considermg the replies received to this question, it 
may be pomted out that only a provisional benefit granted m 
fulfilment of a definite obhgation would be capable of mclusion 
m the international Draft Convention An optional clause 
leaving the grant of provisional benefit to the discretion of 
the mstitution would afford no additional safeguard of the 
migrant’s rights 

Of the fifteen replies received, five approve both the 
prmciple of iirescribmg the compulsory payment of provisional 
benefit and the amount of such benefit as suggested m the 
Questionnaire These replies come from the Governments of 
the following countries China, Bungaiy, Lnxemhurg, Spam, 
Yugoslavia. 

The replies of the Austiian, Italian and Swedish Govern- 
ments are also in the affirmative, although they do not accept 
the solution proposed m the Questionnaire. 

The Ausiiian Government considers that the grant of 
provisional benefit should be obligatory The benefit should 
be calculated by each institution on the basis only of the 
periods recognised under its own law *, m the case of fixed 
benefit comiionents each institution should grant only a fraction 
coriespondmg to the number of institutions concerned, m 
order to avoid the payment of too high a provisional benefit 

The Italian Government also states that the grant of 
provisional benefit should be compulsory and proposes the 
followmg method of calculation The institutions whose law 
provides for benefit components varying with the time spent 
m msurance should provisionally award these components 
reckoned on the basis of the periods spent under their own 
law, and those whose law proAudes only for fixed benefits 
mdependent of the length of msurance should pay provisional 
benefit at the rate of half the fixed benefits 

The reply of the Swedish Government is affu’mative as 
regards the prmciple concerned, considermg it desirable that 
migrants should be granted provisional benefit at a reasonable 
latc. 
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The following Governmeiits are opposed to the inclusion 
m the Draft ConYention of a clause requiring the insurance 
institution to grant provisional benefit . Belgium^ Brazil, 
Bulgaaa, Clnle, Fiance, Netherlands, Poland 

The Governments of Belgium, Biazil, Chile, Fiance and 
the Nethei lands are favourable to the principle of pi o visional 
benefit but consider that the grant of such benefit should be 
optional 

The Polish Government is of the same opimon and does 
not consider it possible to ask Members to enter into a strict 
undertakmg in regard to the grant of provisional benefit 

The solution proposed m the Questionnaire, namely that 
each institution, pendmg final settlement, should grant pio- 
■^nsional benefit at least equal to that payable in virtue only 
of insurance periods spent under its own law, is not approved 
by a majority of the replies, and strong opposition has been 
raised to the principle of the obligatory payment of provisional 
benefit Under these circumstances the Office considers it 
wiser to abandon the idea of including a clause to this effect 
m the Draft Convention, smce a merely permissive clause would 
do nothmg to strengthen the protection afforded to the rights 
of migrants, while a mandatory provision might prove an 
obstacle to the adoption of the Draft Convention 

Discharge of Liability by Transfer of Capital 

REPRESENTING EIGHTS IN COURSE OF ACQLHSITION 
(Questioa 24 Replies on pages 81 to 84) 

The method proposed in the Questionnane secures the 
mamtenance in each country of rights in course of acqui- 
sition without any transfer of funds or settlement of accounts 
between the msurance institutions with which the migrant 
has been successively insured The replies received from 
Governments mdicate that this method should be adopted as 
the basis of the proposed Draft Convention 

In certain cases, however, msurance institutions may 
prefer to discharge their liability at the departure of the migiant 
by the payment of the capital representmg his rights in course 
of acquisition, subject to the agreement of the insurance 
institution which will be responsible for the migrant m future 
and to the condition that the liability is not actually discharged 
until the capital representmg the rights is transferred. This 
capital must be used to credit the migrant with rights m 
accordance with the tariff apphed by the mstitution acceptmg 
the transfer 

The Governments were asked to state whether they 
agreed that power should be given to the insuiance institution 
to discharge its habihty to the msiued person and his depen- 
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da.nts Iby paying to tlie institution which is thenceforward 
responsible for him, subject to agreement between the two 
institutions, the capital representing his rights in course of 
acquisition at the date of his departure 

"With one exception, all the Governments accept the 
optional clause submitted for their opmion. 

The replies of the following countries are unreservedly 
favourable Belgium, Biazil, Bulgaria, Chile, China, Fiance, 
Bungaiy, Luxembuig, N etherlojuds , Spam, Sweden 

The other affirmative replies make certam reservations 
deservmg of notice 

The Austiian Government considers that a legal basis 
should be created for the proposed transfers by an agreement 
to that effect between the Members concerned, which would 
safeguard the insured person from being accoided less favour- 
able conditions than under the international scheme for the 
mamtenance in each country of rights m course of acquisition 

The Italian Government approves the draft suggested m 
the Questionnaire, stating that in its opimon both the 
mstitutions concerned should be allowed to use their discretion 
m each particular case; that is to say, the institution which 
IS thenceforward responsible for the migrant should be 
entitled to refuse the transfer of the capital representing 
his rights in course of acquisition even i£ a general agreement 
has been reached as to the methods of reckoning this capital 

The Yugoslav Government agrees to the jiroposal, subject 
to the condition that the mstitution responsible for the migrant 
should take account of all periods spent with the previous 
institution and that agreements concluded between the 
various institutions in regard to the transfer of the capital 
representing rights in course of acquisition should be commu- 
nicated to all States Members adopting the international 
scheme 

The Polish Government is opposed to the suggested optional 
clause, which in its opinion does not iirovide an adequate 
safeguard for the rights of migrants, since it does not specify 
how the institution receiving the transfer is to take account 
of insurance periods spent with the previous institution. 
Moreover, it does not consider it advisable to subordinate 
the right to benefits of migrants to arrangements concluded 
between insurance mstitutions and having no legal value 
For this reason the Polish Government cannot consider the 
adoption of such a provision without first taking cognisance 
of any arguments that may be put forward in its favour by 
other Governments 

The Governments have almost unanimously declared 
themselves m favour of giiung msurance institutions the 
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power to discliarge their liabihty towards the migrant and his 
dependants by paying the capital representmg his rights in 
coiirse of acquisition, subject to previous agreement with the 
mstitution thenceforward responsible for the migrant which 
must use the sum transferred to credit him with rights m 
accordance with its own tariff 

Tahmg mto account the suggestions and reservations made 
m the rephes of Governments, it seems legitimate to propose 
the mclusion m the Draft Convention of an optional clause. 
It might be provided that, by agreement between the mterested 
Members, power should be given to the mstitution or mstitu- 
tions of one Member to discharge their habihty to the insured 
person and his dependants by paying to the mstitution thence- 
forward responsible for him the capital representmg his rights 
m course of acquisition at the date of his departure, subject 
always to the consent of the latter mstitution and to its 
undertakmg to use this capital to credit the migrant with 
rights in accordance with its own tariff 

Power of Members to agree to Depart from Eules 

SUGGESTED IN QUESTION 12 
(Question 25 Replies on pages 84 to 86) 

In the course of the first discussion at the 1934 Session it 
was pointed out by a Government delegate that, although 
the rules suggested under Question 12 provide the simplest 
solution, which m spite of its empirical character represents 
an acceptable approximation, other rules representing a 
solution midway between that of Question 12 and a solution 
based on purely actuarial prmciples might also receive consi- 
deration. This suggestion was adopted, and the Governments 
were requested to state whether they agreed that the Draft 
Convention should give power to Members, m agreement with 
one another, to depart from the rules laid down m Question 12 
on the basis of the periods counted for the purpose of reckomng 
benefits under the law of each institution 

Out of fifteen replies received, only one, that of the 
Government of Glide, is m the negative The affirmative 
rephes come from the Governments of the followmg countries 
Austna, Belgium, Brazil, Bulgana, China, France, Hungary, 
Italy, Luwembtirg, Netherlands, Poland, Spain, Sweden, 
Yugoslavia 

More detailed provisions are demanded or reservations 
made by the Austnan, Italian and Yugoslav Governments. 

The Austnan Government agrees to the proposal pro^nded 
that the agreements in derogation of the rules mdicated m 
Question 12 do not render difficult or impossible the apphcation 
of the mternational scheme for other States adopting it. It 
is obvious that such agreements must m no way affect the 
position of Members who are not parties to them. 
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The liaUan Government points ont the empirical character 
of the rules laid down under Question 12, which are simple 
to apply but give approximate results only For this reason 
it is not desirable to prescribe their strict observance by 
means of an mternational Convention which would oblige 
Members to contmue to apply empirical methods indefinitely 
It would be better to give Members the power suggested in 
this question and so leave the door open to future improve- 
ments 

The Yugoslav Government also agrees to this suggestion, 
pro’^nded that the total benefit resulting from the new method 
of calculation is not less than that which would result from 
the application of the rules proposed undei Question 12 
This IS necessary especially m cases where other countries are 
concerned, since it is cleai that the obligations of the institu- 
tions of these countries which are not parties to the agreement 
allowing departure from the rules cannot be inci eased as a 
result of such agreement 

The Governments which have replied to this question are 
almost unanimously in favour of giving Members power, m 
agreement vnth one another, to depart from the rules suggested 
in Question 12 for the purpose of reckoning benefits, vnthout 
thereby affecting the rights and obligations of other Members 

In accordance with the suggestion of the Yugoslav Govern- 
ment, it IS proposed that no method of calculation should be 
accepted which does not result in the grant of benefit at least 
equivalent on the whole, i e in the average case, to that which 
would be paj'-able according to the rules laid down in Question 
12 Moreover, the derogatory agreement should not deprive 
migrants of the benefit of the protective clause, and for this 
purpose it would be necessary to guaiantee in every case a 
total benefit at least equal to that which would result if only 
the insurance periods spent with a particular mstitution were 
taken into account 


III. — Maintenance of Acquired Rights 

The maintenance of the right to a pension already granted 
supposes a case in which the event insured against has happened 
and the legal conditions of award (completion of qualifying 
period, mamtenance of contmuity of msurance, etc ) are 
fulfilled The rights of the insured person or of his survivors 
are already determined, whether they were acquired in virtue 
of contributions paid in a single country or of the totalisation 
of insurance periods spent successively in two or more countries. 

If the whole insurance career has been spent m one 
country, arrangements for the mamtenance of acquired 
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riglits are necessary lor insured persons of foreign nationality 
wlio, like tkeir snrvi's’ing dependants, mil naturally tend to 
return to tkeir country of origin on becoming disabled or 
reaching old age 

In the case of rights acquired m two or more countries, 
a scheme for the mamtenance of rights is also clearly necessary 
to enable the provisions for the mamtenance of rights m course 
of acquisition to take effect In such cases the insured person 
is by definition resident abroad so far as at least one of the 
mstitutions is concerned, so that, if the provision made for the 
totahsation of insurance periods is not to remain a dead 
letter, acquired rights must be mamtamed during the pen- 
sioners’ residence abroad. 

Ebsedence of Beneficiafies 

(Question 26 Kephes on pages 86 to 88) 

The rights acquired under schemes of invalidity, old- 
age and widows’ and orphans’ insurance should be mamtamed 
as long as their possessors fulfil the prescribed quahfymg 
conditions, and pensions once awarded should continue to be 
paid so long as the consequences of the event givmg rise to 
benefit persist A fare number of laws, however, terimnate 
payment of certam benefits if the pensioners take up their 
residence in a country other than that m which the institution 
hable is established. The pensioner is then faced mth the 
condition of residence, which makes the contmued receipt 
of the pension dependent on residence in the country of the 
mstitution hable for it This condition may be compulsorily 
applicable, so -that non-residence in the country of the 
insurance mstitution necessarily results in the loss of all 
rights, or its application may be optional, the msurance 
mstitution being free to use its discretion m regard to the 
regulations laid down by the law for the treatment of non- 
residents. 

The Governments were asked to state their ^news on the 
question whether the international scheme should have the 
effect of abolishmg the condition of residence and extendmg 
the privilege of the mamtenance of rights to all persons m 
receipt of benefit wherever resident, or merely of abohshing 
the condition of residence in respect of beneficiaries domiciled 
m the territory of a Member adopting the scheme 

The first solution suggested m the Questionnaire, i e 
that of the mamtenance of acquired rights irrespective of 
the beneficiary’s place of residence, is accepted by the 
Governments of the followmg seven countries . Belgium, 
China , Kungaiy, Italy, Netliei lands, Boland, Yugoslavia 

The Italian Government pomts out that the purpose 
of the suggested provision is to afford the greatest possible 
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measTixe of protection for tlie rights of insured persons, parti- 
cularly of foreigners wlio have acquired their right to benefit 
in the country in which they have spent their occupational 
career and intend to return to their country of origin As, 
however, all States will not be in a position to adopt the 
scheme, it follows that some insured persons will lose their 
rights if mamtenance is limited to residents in the territory 
of members who have done so. 

The Polish Government, m acceptmg the more liberal 
solution, draws attention to the fact that the mternational 
Convention concerning equahty of treatment for national and 
foreign workers as regards workmen’s compensation for 
accidents (1925) applies to the nationals of all Members who 
have ratified the Convention irrespective of their place of 
residence 

The Yugoslav Government is prepared to accept the wider 
solution subject to two conditions, namely that a possibihty 
of supervision should be provided at the beneficiary’s place 
of residence, and that the country of residence should not 
place any obstacles in the way of the payment of benefit 
due from its own institutions to beneficiaries resident abroad 

The other eight replies received are opposed to the sugges- 
tion that the mternational scheme for the mamtenance of 
acquued rights should apply irrespective of the beneficiary’s 
country of residence 

Of these replies, seven are m favour of the second solution 
suggested, that of the mamtenance of acquired rights so long 
as the beneficiary is resident m the territory of any other 
Member adopting the scheme These rephes come from the 
Governments of the following countries . Austria, Brazil, 
Bulgaria, Chile, Luooembur g, 8'pain, Sueden 

The Spanish Government justifies its preference for this 
solution by the consideration that it would be difficult to organ- 
ise administrative co-operation between countries which 
are not parties to the mternational scheme or do not possess 
even a rudimentary social insurance organisation. 

The Luxemburg Government considers that the scheme 
should apply only to beneficiaries resident m the territory 
of a Member adoptmg the scheme, save m the case of persons 
who have been expelled from the territory or refused a residence 
permit 

The French Government wishes to reserve the regulation 
of the residence condition for special agreements to be 
concluded between the Members, that is to say, the grant 
of benefit to claimants resident outside the country of the 
insurance institution hable for payment should m its opmion 
depend on the conclusion of separate treaties or agreements, 
and not on the ratification of the Draft Convention under 
consideration here 
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The foregoing review of the rephes of Governments shows 
that there is no majority m faYonr of the mamtenance of 
acquired rights urespective of the beneficiary’s place of 
residence The alternative solution proposed m the Qnes- 
tionnane, i e that rights should be mamtamed only durmg 
the beneficiary’s residence in the territory of another Member 
adopting the scheme, is, hke the first, accepted by seven 
Governments returmng explicit rephes These considerations 
pomt to the necessity of adoptmg the suggestion restrietmg 
mamtenance to beneficiaries resident m the territory of another 
Member adoptmg the scheme, which appears likely to receive 
fairly general support 

It is reasonable to suppose that the Governments which 
are in favour of abohsliing the condition of -residence will 
not hesitate to give then support to a provision the conse- 
quence of which will be to make this condition inapphcable 
m the relations between Members adopting the international 
scheme The enforcement of a provision of this kind will 
represent a real advance, which will be extended with every 
new ratification of the Convention 

It is true that under some few legislations those benefits 
at least which are derived from the contributions of msured 
persons and their employers contmue to be paid irrespective 
of the beneficiary’s country of residence Nevertheless, even 
countries whose law does not requue the condition of residence 
might be unwilhng to bind themselves by too strict an 
obligation for which they receive no return, especially m regard 
to beneficiaries domiciled in a coimtry without any kmd of 
compulsory insm’ance scheme 

In support of the general abobtion of the condition of resi- 
dence, the example of the Convention concerhmg equabty 
of treatment for national and foreign workers m respect of 
workmen’s compensation for accidents has been cited, which 
provides for equabty of treatment as between the nationals 
of all Members who have ratified the Convention irrespective 
of the place of residence The comparison is a reasonable 
one, at least m so far as the benefits derived from contributions 
of the msured persons and then employers are concerned 
Although the result of the consultation of Governments does 
not warrant the total abolition of the residence condition, 
it does at least justify the proposal that the nationabty of 
the beneficiary shall be disregarded, as will be seen below. 

Nationality of Beneficiaries 

(Question 27 Replies on pages 89 to 90) 

The abolition of the residence condition formerly imposed 
on pensioners is only one factor in determimng the benefi- 
ciaries of the mternational scheme for the mamtenance of 
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rights. This condition may be abolished either in^ resiDcct 
of all beneficiaries without regard to their nationality, 
or solely in respect of the nationals of Members adoptmg 
the scheme. 

In accordance with the decisions taken at the first 
discussion, Governments were requested to state whether they 
considered that the mternational scheme for the maintenance 
of acquired rights should apply to all persons irrespective 
of nationality, or only to nationals of Members adoptmg the 
scheme, and m the latter case whether the beneficiaries should 
also mclude all persons without nationality 

The application of the international scheme to all persons 
irrespective of nationality is recommended by the following 
nme Governments • Belgium, China, Jhingaiy, Italy, Boland, 
Spain, Sweden, Swiizeiland, Yugoslavia 

Two repbes, those of the Governments of Brazil and 
Luxemhm g, propose to restrict the application of the scheme 
to the nationals of Members adopting it and to persons 
without nationality. 

Three replies (Austiia, Bulgaria, and Netherlands) recom- 
mend that the scheme should apply only to nationals of 
Members adoptmg it, and should not mclude persons mthout 
nationality. 

The Chilean Government also supports the application 
of the scheme only to the nationals of Members adoptmg it, 
without specifying the treatment to be granted to persons 
without nationality. 

The French Government considers that the matter should 
be regulated by special agreements concluded between 
Members, as m respect of the iirevious question 

Most of the replies are those m favour of applymg the 
mternational scheme to all persons UTespective of nationality. 
We may therefore adopt this solution, which agrees with 
that indicated by the rephes to Question 3 concernmg the 
beneficiaries of the scheme for the maintenance of rights m 
course of acquisition, and corroborates the decisions taken 
by the Conference at its 1933 Session in connection mth 
the adoption of the Draft Conventions concernmg invalidity, 
old-age and widows’ and orphans’ msurance, none of which 
laid doivn any kmd of restriction m regard to the nationality 
of the insured persons and their dependants, except in the 
case of subsidies, supplements and other iiension components 
payable out of public funds 

The combined effect of this rule and of that based on the 
rephes of the Governments concermng the beneficiary’s 
country of residence may now be compared with the solutions 
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adopted m bilateral treaties. Tliese treaties adopt one of 
tbe follo'';ving rules for tbe maintenance of acquired rights : 

(a) Maintenance on behalf of nationals of the contracting 
countries, provided that they are resident m one or other 
of these countries , 

(h) Mamtenance on behalf of all pensioners irrespective 
of nationahty, provided that they are resident in one or other 
of the contractmg countries , 

(g) Mamtenance on behalf of the nationals of the contract- 
mg countries, irrespective of the country of residence 

The replies of the Governments point to the intermediate 
solution under (b) above as that which should be applied 
in the international scheme. Workers who have been insured 
under an mvalidity, old-age or widows’ and orphans’ msurance 
scheme in one of the States adoptmg the scheme, and the 
dependants of such workers, will contmue to receive the 
pension acquued m iirtue of their msurance under these 
schemes so long as they reside in the territory of any other 
Member participating in the scheme 

Rights to be covebeh by Intebkatiohal Scheme 
(Q uestions 28 and 29 Replies on pages 91 to 94) 

The purpose of these questions was to ascertain the views 
of Governments as to the application of the prmciple of the 
mamtenance of rights to the various benefit components 
The Governments were asked to state whether the proposed 
scheme should provide for the mamtenance of the entirety 
of the benefits the right to which had been acquired, or only 
of benefits other than subsidies, supplements or allowances 
payable wholly or maiuly out of public funds 

Out of fifteen rephes received, nine support the mamte- 
nance of acquired rights m their entirety. These rephes 
come from the Governments of the following countries : 

GJmia, Hungmy, Italy, Netlie) lands, Poland, Spazn, 
S^oeden, Yugoslavia 

The replies of the remaimng countries, namely Belgium, 
Biazil, Bulgaiia, Chile, Fiance and Luxemhui g, propose that 
the scheme be restricted to the mamtenance of the right 
to benefits other than subsidies, supplements or allowances 
payable wholly or mainly out of public funds, the mamtenance 
of the latter benefit components being regulated by the 
national law of each Member and by special agreements 
between Members. 

In appreciating the replies on this point, account must 
be taken of the conclusions drawn from the rephes to 
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Question 27 , namely ttie application of tlie mternational 
scheme to all persons irrespective of nationahty. It must 
be determined whether the mne Governments which propose 
to mclude withm the scheme the entirety of the benefits to 
which the right has been acquired are also in favour of 
extendmg the provisions for the mamtenance of benefit 
components payable out of public funds to all persons irres- 
pective of nationality, or only to the nationals of Members 
adoptmg the scheme. 

The wider formula is accepted by the rephes of six 
Governments ( Glnna, Sungary, Poland, Spam, Sweden, 
Yugoslavia), while three Governments (Austiia, Italy, 
Netherlands) propose that rights to benefit components 
payable out of public funds should be mamtamed only on 
behalf of the nationals of Members adoptmg the international 
scheme 

The Government of Luxemburg, which declared itself 
opposed to the extension of the mternational scheme to 
benefit components payable out of public funds, nevertheless 
states that should the scheme be extended to these benefits 
also, its apphcation should be restricted to the nationals 
of Members adoptmg it 

We may now consider the results of the consultation on 
this pomt Most of the rephes support the mclusion m the 
international scheme of subsidies, supplements and allowances 
payable out of pubhc funds, but there is no ma]ority m favour 
of extendmg this provision to all persons irrespective of nationa- 
hty. In these circumstances, there is no alternative but to 
adopt the second solution suggested m the Questionnaire, 
restrictmg the mamtenance of the benefits payable out of 
pubhc funds solely to the nationals of Members adoptmg 
the scheme This course is adopted m the hope that some 
of the Governments which have declared themselves opposed 
to the principle of mamtammg the benefits payable out of 
pubhc funds may nevertheless see their way to supporting 
a proposal which, m conjunction with the residence 
condition apphcable m respect of all benefits, would be 
restricted from the twofold standpomt of nationahty and 
residence, only nationals of Members adoptmg the scheme 
who are resident m the territory of one of these Members 
bemg entitled to enjoy the privilege of the mamtenance of 
benefits payable out of pubhc funds. 

EeSTUICTIOTT on 00]M]MTJTATI0N 
(Question 30 Replies on pages 94 to 97) 

Certam laws provide that pension habihty may be 
discharged by the payment of a lump sum if the claimant 
transfers his residence abroad Such a settlement by com- 
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mutation is prejudicial to tlie mterests of tlie nugrant 
wlienever the payment he lecei^^es is smaller than the capital 
value of the pension. As the purpose of the proposed inter- 
national scheme is to mamtam acquired rights, it would seem 
that its adoption should automatically exclude the possi- 
bihty of commutmg the pension for a lump sum smaller than 
its capital value 

Governments were requested to state whether they 
considered that the profusions of national law relatmg to the 
commutation of a pension for a lump sum m case of residence 
abroad should not apply to beneficiaries under the mternational 
scheme while resident m the territory of any other Member 
adopting the scheme 

Of the fifteen replies received, twelve are um’eservedly 
m the affu’mative, holding that the provisions found m a fair 
number of national laws allowmg the commutation of the 
pension for a lump sum smaller than the capital value of the 
pension in case of residence abroad should not apply to the 
beneficiaries of the mternational scheme while they are resi- 
dent m the territory of any other Member adoptmg the 
scheme. These reiilies come from the followmg Govern- 
ments . Austria, Bulgaim, Chile, China, Kungaiy, Italy, 
Lucoemhwg, Nethetlan^, Poland, Spam, Sweden and Yugo- 
slavia The reply of the Netliei lands Government is m the 
affnmative as regards the nationals of one Member adoptmg 
the scheme resident m the territory of another The Polish 
Government, on the other hand, considers that the provisions 
concerned should not apply even to persons resident m a 
country which is not party to the international scheme, 
provided that the prmciple of the payment of pensions irres- 
pective of the beneficiary’s place of residence, and therefore 
even m cases of residence in a country which has not adopted 
the scheme, is admitted without restriction 

hTegative replies were received from the Belgian Govern- 
ment, which proposes that full freedom of decision be left to 
national laws, and from the Piench Government, which 
recommends that the question should be regulated by separate 
treaties between the Members 

The reply of the Brazilian Government (see pp. 94-95) 

strongly supports the prmciple that the mstitution hable for 

benefit} shoiild have power to discharge its habihty to a migrant 

resident abroad either by the payment of a lump sum 

representmg the capital value of the pension or by regular 

payment of the pension, whatever its amount It may 

therefore be inferred that this Government too considers it 

unjust that the rights of pensioners who transfer their 

residence abroad should be mjured by commutation of their 

pension for a lump sum smaller than its capital value 

* 
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The replies to tins question show a large majority in 
favour of limiting the apphcation of the provisions of national 
law which restrict the rights of pensioners resident abroad by 
providmg for the commutation of these rights for a lump 
sum lower than their capital A^alue These provisions should not 
apply to beneficiaries under the international scheme while 
resident in the territory of any Member adopting the scheme. 

iSrOK-CONTIMBUTOBy PENSIONS 
(Question 31 Eeplies on pages 97 to 99) 

In some countries non-contributory pension schemes take 
the place of msurance schemes m covermg the risks of mva- 
lidity, old age and death The Governments were therefore 
asked whether the international scheme should provide for 
the mamtenanee of pensions awarded under a non-contribu- 
tory scheme on behalf of persons entitled to such pensions 
and resident outside the country which is liable for them. 

The Governments of the folloiving countries replied m 
the affirmative AusUia, Belgium, China, Rungaiy, Italy, 
Luxemhin g, Netherlands, Poland, Sweden, Yugoslavia The 
other replies are in the negative 

Several of the Governments which approve the prmciple 
of the maintenance of rights to non- contributory pensions 
on behalf of beneficiaries resident abroad nevertheless make 
important reservations. The Austrian Government proposes 
that maintenance should be provided for only if the non- 
contributory pension scheme also covers the nationals of other 
Members adopting the international scheme, a suggestion 
which would safeguard the freedom of international laws to 
a considerable extent, since where they provided benefits for 
their own nationals only they would be tree of all liability. The 
Belgian Government considers that mamtenanee should be 
allowed only if the pension is a right and not otherwise. The 
Netherlands Government considers that non- contributory 
pensions should continue to be paid abioad only in the case 
of the nationals of Members adopting the scheme, and if 
such pensions take the place of pensions awarded under an 
insurance scheme and can be regarded as eqmvalent to them. 

As regards the condition of residence m relation to the 
maintenance of rights to non-contributory pensions, six 
Governments support the maintenance of rights irrespective 
of the place of residence (Belgium, China, Mungaiy, Italy, 
Poland, Yugoslavia) The Yugoslav Government stiiiulates 
that, as in the case of pensions acquired in virtue of contribu- 
tions paid, rights should be maintained only subject to the 
possibility of super^’lSlon and provided that the country of 
residence places no obstacle in the way of the payment of 
benefits due from its own mstitutions to beneficial les resident 
in the country of the institution which is liable. 
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Eom' Goveiimieiits state tliat the maintenance rule should 
apply only to beneficiaries resident in the territory of any 
other Member adoptmg the scheme (Aiistna, Luxembuig, 
Netliei lands y Sweden). The Government of Luxemburg also 
observes on this point that an exception should be provided 
in the case of imgrants expelled from the territory or refused 
a residence permit, whose rights should nevertheless be 
maintained 

The maintenance of non-contributory pensions is supported 
Avithout reservation, or ivithout serious leservation, save as 
concerns residence, by sei^en Governments ( China, Hungary, 
liulg, Luxemburg, Poland, Sweden, Yugoslavia), while five 
Governments are opposed to the pimciple (Biazil, Bulgaria, 
Chile, Bcnmailc, Syain), and three others, although m favour 
of the principle, make various reservations w'hich considerably 
weaken its force (Austria, Belgium, Netheilands) The 
French Government again advises that the regulation of the 
maintenance of non-contiibutory pensions should be left to 
special agreements between the Members 

The result of the consultation of Governments does not 
appear to w arrant the extension of the international scheme to 
cover non- contributory pension schemes, not only because 
of the restrictions with which many of tlie replies are hedged, 
but also because none of the countries in which non- contri- 
butory pensions lake the place of compulsory insurance has 
declared itself in favour of this extension. The Government 
of Denmailt, the only country in Avluch a non- contributory 
old-age pension scheme really replaces compulsory social 
msurance and which has stated its attitude to this question, 
declaies that it is unable to agree to the mamtenance of 
these pensions in virtue of an international Convention 

The xiroposal to extend the mamtenance of rights to 
non- contributory jiensions is also open to grave obiections of 
prmciple Under all national law's the payment of non- 
contiibutory pensions is sub]ect to conditions of need and of 
residence m the territory of the country liable ^ Besidence 
in the country is here an absolutely essential condition for 
the continuance of the pension, whereas m the case of social 
msurance laws it is only a subsidiary condition, usually 
affectmg part of the benefits only It seems impossible to 
set aside by means of an international scheme a provision 
that IS so generally accepted and that is demanded by the 
nature of non- contributory pensions, which are granted 
only to persons m need and accordmg to the extent of their 
need, with due regard to any other means they may possess 


1 Except m the case of the Austrahan law, which allow'S an exemption 
in case of temporary absence 
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The criterion of need is the decisive factor which turns non- 
contribntory pension laws into social assistance laws and gives 
the non- contributory pension its conditional and precarious 
character The fact that it is constantly necessary to verify 
the continued existence of the beneficiary’s need would m 
itself be enough to make the mamtenance of non-contri- 
butory pensions on behalf of beneficiaries resident abroad 
a much more complicated and difficult matter than the 
maintenance of msurance benefits proper. 

Under these cu’cumstances the extension of the mter- 
national scheme for the mamtenance of acquired rights to 
cover non-contributory pensions cannot be proposed with 
any reasonable prospect of success 

Medium of Payment 
(Q uestion 32 Replies on pages 99 to 101) 

The fact that the pensioner resides abroad does not 
modify the obligations of the mstitution liable for the pension 
in respect of the law under which payment is to be effected. 
Each mstitution grants benefit m the ordmary way withm 
the bmits of its territory and m the currency of its country 
Subject to any arrangements which may be made to facilitate 
payment abroad, the mstitution is not obbged to effect 
payment otherwise than in its national currency. 

On this subject the Governments were consulted only 
with a view to elucidatmg a pomt of law and confnnung that 
the fact that a pensioner is resident abroad does not affect 
the obbgations of the institution liable for the xiayment of 
his pension Obviously, however, if this mstitution has 
entrusted the mstitution of the pensioner’s place of residence 
with the payment of pension mstalments, the settlement 
must be effected in accordance with agreed rules 

Uo objections are raised to the mclusion m the Draft 
Convention of a provision stipulatmg that the mstitution 
hable for benefit should have power to discharge its liability 
m the currency of its own country, except by the reply of the 
FteneTi Government, which states that the conditions for the 
discharge of the habihty of msurance mstitutions should be 
laid down by special agreements between the Members 
concerned 

The FoUsli and Yugoslav Governments consider that a 
provision to this effect is practically superfluous, smce the 
power of the mstitution hable to discharge its habihty to 
beneficiaries m the currency of its own country is hardly 
open to question 

Most of the Governments, however, consider that the Draft 
Convention should simply provide that the mstitution hable 
should have power to discharge m the currency of its own 
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country its liability to persons entitled to benefit This 
IS stated by the rephes of the follomng countries : JLws^?^a, 
Belgium, Bulgaria, China, Bungaiy, Italy, Luxemburg, Nether- 
lands, Spain, Sweden 

The result of the consultation on this point will be taken 
into account in drafting the scheme 

A 

COMMXJTATIOlSr OF SMALL PENSIONS 
(Questioa 33 Eeplies on pages 101 to 106) 

The payment of small pensions abroad entails expenses 
which are quite out of proportion to the size of the benefits 
concerned 

The Governments were therefore asked to state whether 
the institution hable for benefit should be given power to 
commute any pension, the monthly rate of which does not 
reach a certam minimum, for a lump sum to be calculated 
accordmg to the provisions applicable to the mstitution. 

Only two Governments (Austria, Sungary) are opposed 
to this suggestion, thirteen considering that power should 
be given to the institution to commute small pensions (Bel- 
gium, Brazil, Bulgaria, Chile, China, France, Italy, Luxem- 
burg, Netherlands, Poland, Spain, Sweden, Yugoslavia) The 
Italian Government, however, proposes that where the 
national law of the institution contains no provision to this 
effect, a minimum might be fixed varying with the amount 
of the average daily wage The body responsible for assist- 
mg Members m the application of the scheme might usefully 
propose a minimum on these lines, varying accordmg to 
whether the pensioner is resident in a country adoptmg the 
scheme or not. 

The Polish Government, while agreeing that the fixmg 
of the suggested mmimum might be left to national law, 
proposes a fixed sum in gold currency The Yugoslav 
Government similarly proposes a uniform mmimum of three 
or five gold francs The Spanish Government considers that 
the fixmg of the mmimum should be regulated by national 
law, and the Chilean Government suggests that it might be 
fixed m proportion to wages 

Thirteen Governments out of the fifteen having declared 
themselves m favour of leavmg to national legislation the 
decision as to whether insurance institutions should have the 
option of commutmg pensions below a specified mimmum, 
and eight out of these thirteen considering that the fixing 
of this mmimum should also be left to national legislation, 
these views must be taken into account m framing the Draft 
Convention 

The results of the consultation of Governments are quite 
clear as regards the advisability of givmg the mstitutions 
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power under national laws to allow tlie commutation of 
small pensions not exceedmg an amount to be fixed by these 
laws It remains, therefore, to consider the conditions under 
which commutation is to be effected When these conditions 
are fixed by the law of the institution liable for benefit, the 
relevant provisions are also applicable to the determination 
of the lump' sum to be paid to the beneficiaries under the 
mternational scheme Failing such provisions of national 
law, pensions, the monthly amount of which does not exceed 
a specified mmimum, might be commuted by payment of their 
capital value 

The comphcation and expense attendant on the payment 
of small pensions to persons resident abroad are naturally 
gi eater where the mstitution has itself to pay a small pension 
by regular monthly instalments to a beneficiary resident 
outside its territory than where it is hable for a partial 
pension which may be paid on its behalf by the mstitution 
of the country of residence or by the mstitution with which 
the pensioner was last msured, the institution liable reimburs- 
ing at agreed mtervals that undertakmg payment 

Two solutions are possible to meet these circumstances 
The commutation of partial pensions may be forbidden what- 
ever their amount, this being suggested by the Austnan 
and Yugoslav Governments, or a special mmimum may be 
fixed for cases where partial pensions are due from the msti- 
tutions of two or more Members participatmg in the mter- 
national scheme 

A third possibility is that of forbidding the commutation 
of all pensions, however small, due from a smgle institution 
and allowmg the institution liable for a partial pension to 
discharge its liabihty by paymg the capital value of the 
pension to an institution m the pensioner’s country of resi- 
dence or to that with which he was last msured. This is the 
system proposed by the Hungaiian Government. 

Nearly all the Governments which rephed to the Question- 
naire declare themselves m favour of allowmg the commutation 
of partial pensions, but only where the monthly rate of such 
pensions does not exceed a specified mmimum This view 
IS expressed m the replies of the follovung Governments . 
Belgium, Biazil, Bulgaria, China, France, Italy, Luxemhui g, 
Netheilands, Boland, Spain, Sweden 

Six Governments, namely those of Belgium, Bulgana, 
China, Fiance, Luxemhui g and Sweden, see no necessity to 
fix a special mimmum for commutation when partial pensions 
are due from two or more institutions 

Three other Governments, however, propose that a special 
minimum should be fixed, either 'by separate agreements 
between members (Spain), or m a gold currency (Boland), 
or as a percentage of the total pension (Italy) The Italian 
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and jPolish Governments also suggest that the institution 
hahle should have the option ot transferrmg the capital repre- 
sentmg a pension below the specified mimmum to another 
mstitution which undertakes payment of the pension 
The Nethe't lands Government points out that the power 
to commute small pensions would carry with it the risk that 
several partial pensions, small in themselves, might be com- 
muted by the payment of lump sums which would also be 
small In cases of this kmd it would be preferable to pay 
the pensions every three or six months This Government 
does not suggest any particular mmimum, however, consider- 
mg that this should be regulated by national legislation 

The rephes of the majority of the Government mdicate 
that the Draft Convention need not fix a special minimum 
for the commutation of partial pensions due from the institu- 
tions of two or more Members participating in the scheme 

Provision fob Eeduction or Suspension 
(Q uestion 34 Replies on pages 105 to 107) 

In principle, the benefits payable m virtue of comxiulsory 
msurance are awarded as of strict legal right Numerous 
laws, however, restrict the aiiplication of this prmciple to the 
extent that the payment of benefit may be suspended in whole 
or m part so long as the pensioner is in receipt of another 
benefit payable in virtue of any law concerning compulsory 
social insurance or workmen’s compensation for accidents or 
occupational diseases These pi ©visions, which prevent or 
restrict the possibility of concurrent benefits, are defended 
on the ground that it is not the function of social insurance 
to provide benefits of a total amount greater than the loss 
suffered by the insured person or his dependants 

Some laws also suspend the payment of the pension so 
long as the person concerned is still m msurable employment. 
This provision may help to relieve congestion on the labour 
market, at least if the pension is high enough to support the 
beneficiary, smce it acts as an mducement for him to give up 
his work as soon as he reaches the pensionable age in order 
to be entitled to draw his pension On the other hand, the 
fact that the pension is payable exclusively to msured persons 
who have given up their work voluntarily or otherwise, may 
also to some extent facditate the covering of general risks 
by reducmg the number of persons in receipt of benefits 
The Questionnaire asked the opmion of Governments as to 
whether provisions of this kmd in the national law of a 
Member should also apply to beneficiaries under the mter- 
national scheme even in respect of benefit paid by an mstitution, 
and of the exercise of employment m the territory, of any 
other Member participating m the scheme. 
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All the Governments whicli gave their views on this pomt 
replied m the affirmative, namely those of the following 
countries Austria, Belgium, Brazil, Bulgaria, Chile, China, 
Bungaiy, Italy, Luxemhuig, Netherlands, Boland, Spain, 
Sweden, Yugoslavia 

The Hunganan and Netheilands Governments observe 
that the power to apply provisions of national law for the . 
reduction or suspension of benefit should not be extended or 
interpreted m such a way as to hinder the application of the 
international scheme on the pretext of prohibiting concurrent 
rights These two Governments also consider that the power 
to apply these provisions should extend to all insurance bene- 
fits, whether or not they are provided by an institution 
estabhshed on the territory of a Member participatmg m the 
scheme The same opmion is expressed by the Government 
of Yugoslavia, which proposes that the rule should cover 
benefits acqumed and employment exercised m countries 
which have not adopted the international scheme but are 
bound by other mternational agreements, and even m countries 
which are bound by no international agreement, provided 
that conclusive proof can be obtained of the existence of 
such benefits and employment. 

The result of the consultation on this point is clear The 
Draft Convention should provide for the possibihty of apply- 
ing the reduction and suspension provisions of the national 
law of a Member, even in respect of benefit payable or employ- 
ment held m the territory of any other Member participating 
m the scheme. The mternational scheme might perhaps 
go even farther and allow the apphcation of these provisions 
even in respect of benefits iiayable and emiiloyment held 
m countries which have not adopted the mternational scheme 

The power thus granted to Members to apply the pro- 
visions of their own law m regard to the reduction or suspen- 
sion of benefit would place no obstacle m the way of the 
observance of the rules laid down under the international 
scheme these provisions must m no case affect rights 
arising under this scheme 


IV. — Mutual Assistance in Administration 

Principle of Mutual Assistance 
(Q uestion 35 Replies on pages 107 to 108) 

The apxihcation of the proposed international scheme 
for the maintenance of migrants’ pension rights requires the 
co-operation of the msurance institutions and admmistrative 
and ]udicial authorities responsible for applymg the national 
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social insTirance laws of the Members participatmg in the 
scheme. The organisation of mutual assistance is essential 
for the efficient operation of the scheme. 

The prmciple of mutual assistance is laid down m all 
the bilateral treaties ; it entails on the admmistrative authori- 
ties and msurance mstitutions of the contractmg countries 
the duty of affordmg one another assistance, 3ust as they 
would m applymg their own msurance laws. This prmciple 
concerns the msurance mstitutions on the one hand and 
the admimstrative and 3udicial authorities on the other, 
whether such authorities are of a speciahsed or of a general 
character, but m the latter case only m so far as they parti- 
cipate m the admmistration of. msurance legislation 

All the exphcit rephes received to this question, fifteen 
m all, are m the affirmative, and the prmciple of mutual 
assistance may therefore be adopted ' without hesitation. 
The authorities and social msurance institutions of Members 
adoptmg the international scheme should afford one another 
assistance to the same extent as they do in applymg their 
own social msurance legislation. 

Investigations 

(Question 36 Rephes on pages 108 to 110) 

The scope of mutual assistance and the methods by 
which it IS given vary from country to country and from 
law to law, and it is neither possible nor expedient to cata- 
logue all the admimstrative functions which the msurance 
mstitutions may be called upon to perform by way of mutual 
assistance hTevertheless some of these functions must mevi- 
tably come within the scope of mutual assistance, m particular 
investigations and medical examinations, which are necessary 
to determme whether the beneficiaries contmue to fulfil 
the conditions entitlmg them to benefit 

On this pomt again all the replies received were m the 
affirmative, coming from the following countries Austria, 
Belgium, Brazil, Bulgama, Chile, China, Fiance, Hungary, 
Italy, Luxembui g, N eiheilands, Poland, Spam, Sioeden, Yugo- 
slavia 

IsTo reservations are made except by the Netherlands 
Ooveinment, which notes that each msurance mstitution 
should verify and decide for itself whether the claimant 
fulfils the qualifymg conditions for benefit, and should 
also reserve the power to conduct an examination on the 
spot 

The results of the consultation authorise the inclusion 
m mutual assistance of mvestigations and medical examm- 
ations necessary to determme whether persons m receipt 
of benefits contmue to fuhil the qualifymg conditions 



— 210 — 


Expenses oe Mutual Assistance 

(Question 37 Eeplies on pages 110 to 113) 

Mutual assistance may lie granted free of charge or subject 
to repayment of the expenses mvolved 

The Governments were requested to state whether they 
considered that it would be desirable to lay down rules for 
the repayment of the expenses of mutual assistance m the 
Draft Convention, and if so, how the sum to be repaid should 
be deternuned 

There is considerable division of opmion among the replies 
as to the necessity or expediency of regulatmg the repayment 
of the expenses of mutual assistance m the Draft Convention 
Out of 15 replies received, 8 are in the affirmative and 7 in 
the negative 

The Governments of the following countries are opposed 
to regulatmg the repayment of the expenses of mutual 
assistance under the international scheme . Belgium, Glnlc, 
Fiance, Rungaiy, Luxemburg, Neihetlaiuh, Sweden 

The Governments of Chile and Luxembw g consider that 
mutual assistance should be provided free of charge, since, 
as such assistance is reciprocal, the exjienses involved normally 
cancel each other out The Hungaaan Government holds 
the same view, recommending the repayment only of the cost 
of medical examinations requirmg the claimant’s admission 
to hospital or the use of expensive apparatus 

The Belgian, Fiencli and Netherlands Governments recom- 
mend that the regulation of this matter should be left to 
special agreements between the Members or insurance msti- 
tutions concerned 

The other replies are in the affirmative, supportmg the 
proposal that rules for the repayment of the expenses of 
mutual assistance should be laid down in the Diaft Con- 
vention 

As the Governments are divided m their opimon, the 
Office suggests the adoption of a formula safeguardmg the 
individual fi’eedom of action of Members The expenses of 
mutual assistance should be subject to repayment unless 
otherwise agreed between the Members 

As regards the sum to be repaid, eight Governments, those 
of Austria, Brazil, Bulgaria, China, Italy, Poland, Spain 
and Yugoslavia, agiee that it should be determined accord- 
mg to the scale of the authority or msurance institution 
which affords assistance, and that in the absence of any 
such scale the actual expenditure incurred should be repaid 
The Yugoslav Government also adds that the institution 
liable should be entitled to repay the actual expenditure 
incurred if the scale of the mstitution rendermg the assistance 
IS substantially higher than this expenditure. 
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Only seven replies recommended tliat the date at "which 
repayment is to he effected should be fixed in the Draft 
Convention, and these rephes do not agree among themselves. 
The AusUian Government suggests that the sums due should 
be repaid within a month of their notification to the msti- 
tution liable, and the Clmiese Government that a settlement 
should be effected at the end of each calendar month. The 
Spanish, Italian and Polish Governments recommend that 
accounts should be settled quarterly, and the Yugoslav 
Government monthly or quarterly Fmally, the Hungarian 
Government proposes that the repayment of expenses should 
take place annually on 31 March of the foUowmg year. 

The Austrian and Yugoslav Governments also suggest 
that, m the event of delay m repayment, mterest should be 
chargeable on the amount due The Italian Government 
proposes that, where several institutions are concerned, the 
expenses of mutual assistance should be shared in the pro- 
portion of the share of benefit for which each is hable, but 
if the mvestigation or examination is conducted on behalf 
of one mstitution alone, the latter alone should be liable for 
the whole expenditure incurred 

As the majority of the replies are not in favour of fixmg 
the date of repayment, the Office does not propose the inclusion 
of a clause to this effect, it bemg understood that, faihng 
agreement to the contrary, repayment may be claimed as 
soon as the investigation requested has been carried out and 
the notification of the amount has been received by the 
mstitution liable 

Exemption ee>om Taxation 
(Q uestion 38 Eeplies on pages 113 to 114) 

This question referred to the privilege of exemption from 
taxation granted in respect of documents submitted to the 
authorities or msurance institutions of one Member, askmg 
Governments whether they were in favour of providmg that 
this privilege should be extended to correspondmg docu- 
ments submitted m connection with the admimstration of 
the international scheme to the authorities and institutions 
of any other Member participating in the scheme. 

Out of the fifteen replies received, twelve are defmitely 
affirmative, commg from the Governments of the following 
countries • Austiia, Belgium, Biazil, Chile, China, Hungaiy, 
Italy, Luxemburg, Poland, Spain, Sweden, Yugoslavia. 

The F)eneh Government, while recogmsmg the desuabihty 
of exemptmg the documents to be submitted to insurance insti- 
tutions from taxation, considers that the extent of such 
exemption and the conditions attaching to it should be 
settled by special agreements. 
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The reply of the Bulga,7ian Government is in the negative, 
and so is that of the Netherlands Government, -which never- 
theless points out that under its own legislation documents 
issued for the purposes of social insurance laws are exempted 
from stamp duty. 

Taking these -views into consideration, the Office proposes 
that exemption from taxation provided m respect of docu- 
ments submitted to the authorities or msurance mstitutions 
of one Member should be extended to the correspondmg 
documents submitted m connection with the admimstration 
of the international scheme to the authorities and mstitutions 
of any other Member participating in the scheme. 


Ax>ministration and Pa-yment of Totad Benefits 
BY Institution of Place of Eesidence of Benefioiaey 

(Question 39 Replies on pages 114 to 117) 

A special form of mutual assistance is that under which 
the institution of the beneficiary’s place of residence is 
empowered to admimster all the benefit due. The Govern- 
ments were asked to state whether they considered that the 
institution liable for benefit should be empowered, where 
the beneficiary resides in the territory of another Member 
participating in the international scheme, to agree with 
the institution competent for the place of residence of the 
beneficiary, that the latter mstitution should undertake 
the payment of the benefit subject to repayment by the former. 

All the replies received were m the affirmative, it bemg 
understood that this pro-vision is merely an optional one, 
the application of which is conditional on the conclusion 
of preliimnary agreements between the institutions concerned. 

The ItaUaii Government, however, considers that the 
entrusting of the administration of benefits to the institution 
of the beneficiary's place of residence should constitute a 
general rule rather than an optional power in all cases, 
whether the beneficiary is entitled to benefit from one or 
several mstitutions The same Government also suggests 
that rules should be laid down to regulate this form of admi- 
nistrative assistance (see pp 115-116) Each mstitution 
should calculate its share of benefit m its own currency, while 
the institution of the place of residence should pay the whole 
of the benefit m the currency of its own country In order 
to avoid continual fluctuations m the amount of the partial 
pensions for which the other institutions are hable, the insti- 
tution of the place of residence should calculate the whole 
of the amount of benefit due m its own currency at the begm- 
nmg of every half-yearly period, this amount then remammg 
constant for the next six months. The institution or 
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institutions liable -would tben convert into tbeir own currency 
the payments made on tbeir bebab at tbe rate of exchange 
current on tbe date of repayment, wbicb should m prmciple 
be every three months. The mstitution of the place of residence 
should also be empowered to ask the institution hable for 
benefit for payments on account when the disbursements 
to be made exceed its o-wu available resources 

The Luxemburg Government also considers that the insti- 
tution of the beneficiary’s place of residence should ad mm ister 
the whole of the benefit due as a general rule, while the 
Netherlands Government on the contrary considers that this 
power should be entirely optional, the msurance institution 
bemg free to lay down its own rules concermng the conditions 
attachmg to such assistance 

The Yugoslav Government supports the optional formula, 
but adds that where several partial benefits are due to the 
same beneficiary by several mstitutions their payment by the 
institution of the place of residence should be compulsory. 

The Office does not consider that the general sense of the 
rephes received on this point would justify the givmg of com- 
pulsory force to the optional provision suggested m the 
Questionnaire "Where the beneficiary resides m the terri- 
tory of another Member participating m the mternational 
scheme, the mstitution liable for benefit should merely 
be empowered to entrust the mstitution competent for 
the place of residence of the beneficiary with the payment 
of benefit, subject to repayment by the former institution 
It IS understood that any arrangements made between the 
mstitutions of the different countries should be subject to 
the approval of the competent central authorities 

Obligation to declare Insurance Periods 

(Question 40 Replies on pages 117 to 119) 

It was decided at the first discussion that the Govern- 
ments should be consulted as to whether an msured person 
entermg the msm’ance of a Member participating m the inter- 
national scheme should be required to declare withm a certain 
tune limit, reckoned from the date of such entry, the periods 
spent by him m the msurance of any other Member parti- 
cipatmg m the scheme. 

Many favourable replies were received to this question, 
but the negative rephes and reservations were also numerous. 

The French Government wishes to leave the decision 
to special agreements between Members 

The Italian Government pomts out that, if migrants were 
required to declare the msurance periods spent by them m 
other eountries, it would also be necessary to provide a 
sanetion by stipulatmg that any periods not declared should 
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not be taken into account. Such a sanction, however, 
would be wholly unjustifiable, since it would penahse, not 
only the migrant, but also the msurance mstitution with which 
he was last insured, while the declaration of msurance periods 
18 imnecessary once it is prescribed that the claim for benefits 
must be made through the last institution. 

The Governments of jAixemhiirq and Yugoslavia also hold 
that the obligation contemplated should not entail sanctions 
deprivmg migrants of their rights 

The Netherlands Government notes that Members are m 
any case free to demand that insurance periods shall be 
declared and that there is no object m mtroducmg a com- 
pulsory international rule. The Swedish Government is of 
the same opinion 

It IS of course obvious that the Members participating 
in the mternational scheme will m any case be free to require 
migrants to submit all the information necessary for the full 
apphcation of the scheme As, moreover, the proposal 
merely to mention this power in the Draft Convention is by 
no means accepted without demur by all the Governments 
which replied to the question, the Office considers it advisable 
to omit any reference to this subject 


V — Operation of International Scheme 

Date of Coming into Force 

(Question 41 Replies on pages 119 to 121) 

The date on which the Draft Convention estabhshmg 
the international scheme for the mamtenance of rights would 
come into force would be determined accordmg to the usual 
rules It would come into force twelve months after the 
ratification of two Members had been registered, and there- 
after would become operative for each Member twelve months 
after registration of its ratification 

All the Governments which rcphed to this question accept 
these rules, but the Austiian and Rungaiian Governments 
suggest that the period specified should be reduced from 
twelve to SIX months. 

The Office considers that the period of twelve months 
which was agreed to at the first discussion should be mam- 
tamed It will not be too long, the Members which have 
ratified the Convention being required to use it to make all 
necessary preparations for the effective application of the 
scheme It is understood that the only condition foi the 
commg into force of the Convention in respect of each Member 
IS the registration of its ratification and the expiry of the 
twelve months’ period 
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Body to assist Mesibees en applying Schejib 

(Question 42 Replies on pages 121 to 124) 

The application of the international scheme mil give 
rise to various difficulties on points of detail which cannot 
be regulated by the Convention itself. In order to enable 
the scheme to produce its full effects, certam administrative 
measures must be adopted 30 intly by the Members participat- 
ing in it. The msurance laws of these Members will, from time 
to time, undergo amendment which may affect the apphcation 
of the Convention and call for adjustments in the concerted 
arrangements of the msurance mstitutions concerned. 

In accordance with the decisions taken at the first discus- 
sion, the Governments were asked to state whether they were 
m favour of establishmg a special body for the purpose of 
assisting Members adopting the international scheme in the 
apphcation thereof, it being understood that this special 
body would trespass neither on the duties of the Office and 
the Committee on Article 408 nor on the competence of the 
Permanent Court of International Justice with respect to the 
interpretation of international conventions. 

The great majority of the replies agreed that it would be 
useful to estabhsh a special body to assist Members in the 
application of the scheme These replies came from the 
following countries : A'ustna^ Belgium, Biazil, Bulgama, 
Chile, China, Hungary, Italy, Luxemburg, Poland, Sfain, 
Sweden, Y u goslama. 

The replies of the Foench and Wethei lands Governments 
are in the negative The Fiencli Government confmes itself 
to remarkmg that if this is to be an mdependent body its 
creation cannot be contemplated until some ariangement 
has been made as to ways and means, while if it is to be a 
body attached to the International Labour Office the latter 
should take the necessary steiis in this respect , while the 
Netherlands Go-vernment sees no object m setting up a body 
of this kind, since the interpretation of conventions is the 
Xirovmce of the Permanent Court of International Justice and 
supervision of their application is ensured by the Committee 
on Article 408. 

The favourable replies also defme the duties to be entrusted 
to the proposed international body In the opimon of the 
Italian Government it would have to assist in settlmg many 
questions of a particularly techmcal kmd that vail arise 
in connection with the application of the proposed Convention. 
The Polish Government considers that failing the existence 
of such a body the application of the Convention would meet 
with serious difficulties, particularly m view of its somewhat 
concise wordmg and the frequent changes in insurance 
legislation The Yugoslav Government considers that the 
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proposed body should intervene m an advisory capacity 
at the request of the parties -with a view to remedying any 
omissions m the Convention and adapting its provisions 
to concrete cases 

The same Governments give various examples to illustrate 
the kind of services that the proposed body might render. 
The Italian Government suggests that it might be entrusted 
■with the fixing of the mmimum belo-w which pensions might be 
commuted (Question 33), and the Polish Government that it 
should be made responsible for adapting the rules under 
Question 12 for application to mdividual cases and for 
decidmg whether the provisions of bilateral treaties are 
equivalent to those under the international scheme (Ques- 
tion 50). The Yugoslav Government proposes that it should 
be responsible for assessing the comparative value of the 
protection provided by different msuiance schemes (Ques- 
tion 7), determimng the benefit components to be subject to 
reduction (Question 13), allotting the expenses incurred on 
medical treatment (Question 20), deciding as to the apphcation 
of the pro'visions for reduction or suspension (Question 34), etc 

Most of the favom-able repbes recommend that the body 
to assist Members in applying the scheme should be set up 
m connection with the International Ijabour Office in the 
form of a committee consisting of one or more representatives 
of Members who have ratified the Convention (Austiia^ 
Belgium, Brazil, Bulgaria, Chile) The Spanish Government 
states that the liody should consist of social msurance experts 
and might also include workers’ and employers’ representatives 
who are speciahsts m the matter The Government of 
Luxem hm q is of the opinion that it should consist of legal, 
medical, and actuarial experts in sufficient numbers to form 
several sections if necessary. The Polish Government pro- 
poses that the body should be called the “ Advisory Committee 
on Questions Concerning the Maintenance of Bights under 
Im^ahdity, Old-Age, and Widows’ and Orphans’ Insurance ” 
and should be composed of a chairman and two vice-chairmen 
appomted by the Govermng Body of the International Labour 
Office and one member and one substitute member for each 
State participating m the scheme The plenary sessions of 
this comrmttee would be entrusted with the preparation of 
general recommendations concerning the methods of applying 
the Convention, while the settlement of difficulties or prob- 
lems arismg between particular Members would be entrusted 
to special sub-committees consistmg of the chairman of the 
committee and one delegate for each Member concerned 

In consideration of these suggestions it is proposed that 
a commission should be set up in connection with the Inter- 
national Labour Office to assist Members in applying the 
mternational scheme consistmg of one delegate for each 
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Member wbicb. has ratified the Convention and three persons 
appomted respectively by the Government, Employers’ and 
Workers’ groups of the Governing Body of the Office The 
comnussion would draw up its own standing orders , its duties 
would be to recommend, at the request of one or more 
Members, rules for the application of the Convention in 
accordance with its prmciples and purpose. 

Pensions not Awarded or else Suspended 
BY Season of Sesidence Abroad 
(Q uestion 43 • Replies on pages 124 to 126) 

The provisions relatmg to the mamtenance of acquired 
rights have as their prmcipal object the abolition of the 
restrictions imposed upon the receipt of pensions durmg 
residence abroad. In the absence of a provision deahng 
expressly with pensions which have not been awarded or had 
been suspended before the coming mto force of the Convention 
solely on the ground of residence abroad, the Convention 
would apply o:^y to events which happen subsequently to 
its coming into foice 

Since the residence condition ought not to apply to bene- 
ficiaries under the Convention, it would be fair to stipulate 
on behalf of persons who fulfil in other respects the conditions 
laid down m the Convention that pensions in respect of which 
no award has been made or which have been suspended merely 
because of residence abroad should be granted or resumed. 

The Governments were asked to state whether they 
considered that pensions in respect of which no award has been 
made or which have been suspended before the coming into 
force of the mternational scheme because the persons concerned 
reside abroad should be awarded or resumed as from the 
coming mto force of the scheme, it being understood that no 
payments should be made on account of pension mstalments 
for the period precedmg the date when it came into force 

Out of fifteen rephes received ten are m the affirmative 
and five in the negative 

ISTegative rephes come from the Governments of Brazil, 
Bulgaria, Chile, and Sweden, and also from the Fieneh 
Government, which wishes the point to be settled by special 
agreements between the Members. 

Affu’mative rephes were received from the Governments 
of all the other countries, namely Austna, Belgium, China, 
Hungary, Italy, Luxemburg, NetheHands, Boland, Spam, 
Yugoslavia 

The Netherlands Government considers that an mter- 
national scheme would give httle satisfaction if pensions 
which had not been awarded or had been suspended before it 
came into force owmg solely to the claimant’s residence 
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abroad were not to be paid after the adoption of the scheme. 
Payment of such pensions should, however, take place only 
in the case of nationals of a Member which had adopted the 
scheme 

The Yugoslav Government, while replying in the affirm- 
ative, makes a distinction based on the date when the right 
to the pension concerned was or would have been acquired. 
All pensions should be awarded or resumed automatically 
unless they should have been awarded, or were suspended, 
more than ten years before the Convention came into force, 
when resumption or award should take place only when 
claimed by the beneficiary within a specified time limit, 
say two years after the Convention comes into force. 

The result of the consultation of Governments justifies 
the inclusion in the Draft Convention of an Article stipulat- 
mg that pensions in respect of which no award had been made 
or which had been suspended before the coming into force 
of the international scheme because the persons concerned 
reside abroad should be awarded or resumed as from the 
coming into force of tlie scheme 


■Recovery of Bights ik Bespect of Periods Antecedent 
TO THE Coming into Force of the Scheme 

(Question 44 Replies on pages 126 to 127) 

An international scheme for the mamtenance of rights 
in course of acquisition which dealt only with rights arismg 
in respect of periods subsequent to its coming into force 
would be of little A^alue to the present generation of msured 
persons For this reason, all the bilateral treaties which 
have been concluded recently require, or at least enable, 
rights in respect of periods antecedent to the coming into 
force of the treaty to be restored. Insured persons who 
before that date had passed out of msurance in one of the 
contracting countries mto the msurance of the other and have 
for that reason lost all credit for the insurance periods spent 
in the first country are reinstated m their rights in respect 
of those periods as from the date on which the treaty comes 
into force 

It was decided at the 1934 Session durmg the first discus- 
sion that the proposed international scheme should be retro- 
active in respect of the rights based on periods antecedent 
to its coming mto force At the same time it was stipulated 
that the retroactive effect should be operative only as regards 
the rights in respect of these periods, no payment of arrears 
being due on their account. 

The Governments were asked to state whether, for the 
purpose of maintaining rights m the course of acquisition 
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under the international sclieme, account should he taken of 
rights in respect of periods antecedent to the coming into 
force of the scheme 

Here agam the affirmative replies are in the majority, 
commg from the following countries . Amina, Belgium, 
Brazil, Oliile, China, Hungaiy, Italy, Heilietlands, Poland, 
Spain, Sweden, Yugoslavia 

Negative replies were received from Bulgana, Fiance, 
and Luxembui g The Fiencli Government wishes the decision 
as to the recovery of rights in respect of periods antecedent 
to the commg into force of the Convention to he left to 
special agreements between the Members, while the Luxem- 
bui g Government justifies its rejection of the proposal on the 
ground of the administrative and financial difficulties likely 
to he involved by any attempt to revive under the inter- 
national scheme rights which had lapsed under national law 

In accordance with the majority view and in consideration 
of the fact that all the bilateral treaties without exception 
count insurance periods antecedent to their .coming into 
force for the purpose of maintaining rights, the Office pro- 
poses that the same rule should be laid down in the inter- 
national scheme 

Eeview op Previous Awards ain’d Eeview op Bights 

IH I’URSUAKCE OP THE SCHEME 
(Question 45 Replies on pages 128 to 131) 

It has been seen that the leplies of the GoA^ernments 
justify the proposal that, for the purpose of applying the 
international scheme, account should be taken of rights 
m respect of periods antecedent to the coming mto force 
of the scheme This bemg so, it becomes necessary to lay 
down the procedure for the revieAv of awards already made, 
for the recoA’-ery of rights and for the making of awards in 
pursuance of the scheme This question was bi ought to the 
attention of the Governments, it being proAuded that review 
should not involA’-e the payment of any arrears or repayment 
of benefit for the period antecedent to the coming into force 
of the scheme 

Out of fifteen replies received, nine are in faA'our of the 
roAuew of previous aAvards and rights, and six are opposed 
to it 

The negative replies come from the Governments of Brazil, 
Bulgaiia, Chile and Sweden The Fiench GoA'ernmcnt is not 
expressly opposed to the principle of reAuew but considers 
that the matter should be settled by special agieements between 
the Members concerned The Luxembui q Government con- 
siders that the review of previous awards and of rights, for 
the purpose of reAUvmg them or making an award in pursuance 
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difficulties, hut it nevertheless suggests the conditions which 
might govern such review 

The other rephes advocate review, provided that it does 
not mvolve the payment of any airears or repayment of bene- 
fits for the period antecedent to the coming mto force of the 
scheme This view is held by the Governments of the followmg 
countries . Anstna, Belgium, China, Hungaig, Italy, Nether- 
lands, Poland, Spain, Yugoslavia. 

As the replies favourable to the prmciple of review are 
m the majority, it becomes necessary to consider under what 
conditions such review must or may take place 

Only ten rephes are available on this pomt, three of v hich 
proposed that review should take place as a matter of 
course (Austiia, Italy, Poland), while the other seven would 
allow review only upon formal apphcation by the claimant. 

If, as the majority of the replies suggest, the review ot 
awaids is to take place only at the claimant’s request, it 
still remains to decide the conditions under which the claimant 
may apply for review 

On this point, the Governments were asked to state 
whether they considered that reinew should not take place 
where the claim has been settled by a lump-sum payment, 
and where the person concerned was awarded a pension 
before the international scheme came into force in respect 
of the institutions of two or moie jMembeis xJ^^'^ticipating 
in the scheme. 

Eight replies (Austiia, Belgium, Hunqaiy, Italy, Luxem- 
hurg, Nethei lands, Poland, Spam) state that review should 
not take place when the claim has been settled by a lump-sum 
payment, and the same number of replies (Austna, Belgium, 
China, Hungary, Italy, Luxembin g. Spam, Yugoslavia) are 
also m favour of prohibiting review when a pension has been 
awarded by the institutions of two or more Members. 

In considermg the results of the consultation, it must 
be borne in mmd that the suggestion that review should not 
take place in the second case mentioned (vhere the pension 
was awarded by the mstitutions of two or more Members) 
was made on the hypothesis that review takes iilace as 
a matter of course Once it has been agreed, however, that 
review should take place solely at the request of the claimant, 
only cases in which the claim has been settled by a lumj)-sum 
payment need be excluded. 

It IS therefore proposed that the international scheme 
should lay down the obhgation to review awards antecedent 
to the coming mto force of the scheme, and rights for the 
purpose of revivmg them or making an award in pursuance 
of the scheme, upon application by the claimant, unless his 
claim has already been settled by a lump-sum payment 
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Undertaking by Meimbers not having Established 
C oaipULSORY Old-Age Insurance 

(Question 46 Replies on pages 131 to 133) 

It IS possible for the international scbeme for tbe main- 
tenance of rights to operate altbongb tbe national laws of 
tbe Members participatmg in it are not necessarily equivalent. 
Isevertbeless, m order to secnre tbe proper working of tbe 
arrangements, each of tbe Members adoptmg tbe scbeme must 
possess a compulsory msurance scbeme covering, if not the 
three risks of mvalidity, old age and death, at least that of 
old age or of mvalidity as well. 

In accordance with the decisions taken at the first discus- 
sion, the Governments were asked to state whether in their 
opuuon Members who, at the date of registration of their 
ratification, have not yet set up a scheme of compulsory 
insurance covermg at least the risk of old age, should by 
ratification bmd themselves to introduce, withm the twelve 
months f olio wmg the registration of their ratification, a scheme 
of compulsory msurance covermg the risk of old age or the 
risks of old-age and mvahdity 

Eouxteen replies were received concermng the under- 
takmg to be entered mto by Members who have not yet 
mstituted a compulsory msurance scheme when ratifymg the 
Convention Seven of the Governments consider that such 
Members should bind themselves to introduce a compulsory 
msurance scheme covermg the risks both of old age and of 
mvalidity, while the other seven regard it as su-Kicient to 
require the covermg of one of these risks, preferably that 
of old age 

The introduction of mvahdity msurance and old-age 
msurance together is advocated by the Governments of the 
following countries . Brazil^ Bulgana, ClnJe, Bimqmy, Luxcm- 
hwg, Netliet lands, Yiigoslaiia The Brazilian and Bulgaiian 
Governments agree m recommendmg an extension of the time 
limit for the mtroduction of such schemes to three years 
The Bungatian Government regards it as desirable that the 
msurance sehemes of Members adoptmg the international 
scheme should also cover the risk of death, and the Luxem- 
hwi g Government considers that this should be compulsory, 
while the Yugoslav Government is opposed to extendmg the 
obhgation to the risk of death. The A etlie7 lands Government 
considers that every Member adoptmg the mternational 
scheme should set up a compulsory old-age and mvahdity 
insurance scheme of its own before the mternational scheme 
comes mto operation for it. 

The Governments of the following countries consider 
that Members should be reqmred to bmd themselves to 
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introduce an old-age insurance scheme only . Austiia, Belgium, 
China, Italy, Poland, Spain, Sweden The Austrian and 
Polish Goyernments think that Members should be given the 
option of mtroducing a compulsory scheme either for mva- 
lidity msurance or for old-age insurance withm the twelve 
months following registration of their ratification, the Austi lan 
Government adding that the age for the award of the pension 
should be not later than 65 years. 

In view of the fact that each of the proposals made in the 
Questionnaire has received the support of the same number 
of Governments, the Office considers that the solution 
imposmg the less extensive obhgation, namely, that of requir- 
mg the mtroduction of compulsory old-age msurance only, 
should be adopted. The minimum conditions which such 
a scheme should fulfil for the purpose of the international 
Convention will be discussed later. 

It IS obvious that the participation in the scheme of 
Members who have not set up any kind of compulsory insur- 
ance scheme would be of no mterest to other Members, and 
the rephes are unanimous as to the necessity for every Member 
adopting the scheme to introduce compulsory msurance. 
Moreover, as the scheme for the mamtenance of rights does 
not place any fresh obligations on msurance institutions, it 
does not appear to be strictly necessary for the defimtions 
of the risks covered by the national laws of the various 
Members participating m the scheme to agree in every case. 

The stipulation of strict conditions for participation m the 
scheme might hinder its widespread adoption, which is most 
desirable m the mterests of migrants and their dependants. 

Minimum Conditions to be Fulfilled by Insurance Laws 
(Q uestion 47 Eeplies on pages 134 to 138) 

This Question was designed to obtain the views of Govern- 
ments as to the standard of protection to be provided by the 
msurance laws of the Members adopting the scheme. 

Fourteen Governments m all stated their attitude to the 
prmciple that mmimum conditions should be prescribed for 
the msurance legislation of Members participatmg m the 
scheme, six of these rephes approvmg the prmciple and six 
opposing it 

The rephes of the followmg Governments are in the 
negative Belgium, China, Luxemburg, Poland, Spain, Sweden. 
The Spanish Government adds that the laymg down of mim- 
mum conditions would conflict with the prmciples on which 
the whole scheme is based 

The affirmative rephes, which are m the majority, come from 
the Governments of the followmg countries . Austria, Brazil, 
Bulgana, Chile, Biungary, Italy, Netherlands, Yugoslavia. 
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The GoYernments of Austiia, and Chile do not specify 
what nnnimuni conditions they propose to lay down, bnt 
those of Brazil and Bulgaria suggest that the legislation of 
the Members should conform with the provisions of the Draft 
Conventions adopted m 1933 concernmg mvahdity msnrance, 
old-age insurance and widows’ and orphans’ insurance The 
Sungaiian Government recommends that the mimmum 
conditions should be the fundamental conditions laid down 
m the Hungarian Act concernmg mvahdity, old-age and 
widows’ and orphans’ insurance for workers m mdustry and 
commerce The Italian Government considers that these 
conditions should be broadly equivalent to those of the Draft 
Conventions of 1933, particularly m regard to the scope of 
insurance, qualifymg period, right to benefit and fmancial 
contributions from pubhc funds. The special body contem- 
plated under Question 42 might be made responsible for 
fixmg the rmnimum conditions or decidmg whether they are 
fulfilled under national legislation The Governments of 
the Netherlands and Yugoslavia also propose the conditions 
stipulated m the Draft Conventions of 1933 

In accordance with the mew expressed m the majority 
of the rephes, it is proposed to mclude m the Draft Conven- 
tion a provision laymg down the minimum conditions to be 
fulfilled by the insurance legislation of Members participatmg 
m the scheme Nevertheless, m order to take account of 
the strong opposition expressed to the prmciple of prescribing 
minimum conditions, it is proposed that only those provisions 
of the 1933 Draft Conventions which are of essential importance 
for the protection of the insured persons should be prescribed. 
The compulsory old-age msurance schemes of each Member 
will have to fulfil two minimum conditions, namely, to cover 
all or at least the majority of workers in mdustrial and 
commercial undertakings, and secondly to fix the pensionable 
age at not later than 65 years 

No minimum conditions need be laid down for mvahdity 
insurance or for widows’ and orphans’ insurance, the mtro- 
duction of which is not made compulsory for Members adoptmg 
the scheme It is suggested, with a view to striking a fair 
balance and in accordance with the rephes of the Govern- 
ments, that Members should be given power to apply only 
the prolusions of their own law m respect of rights m course 
of acquisition in the case of risks which are not covered by 
the law of the other Member or Members concerned 

The Governments were m fact also requested to state 
whether Members whose law covers the three risks of mva- 
hdity, old-age and death should be allowed to apply special 
provisions m them deahngs with any other Member whose 
law covers only two of these risks, or only the risk of old age 
The following Governments recommended that special 
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restrictions should be applied in the cases concerned by 
Members whose legislation covers all three risks . Amtria, 
('Imia, Hiingary, Italy, Luxemhuig, Spain, Sweden, 

The scheme for the mamtenance of rights m course of 
acquisition will thus apply fully only in respect of risks covered 
by all the Members concerned m each particular case. When 
the risk concerned is not covered by the law of the other 
Member, each Member may apply only the provisions of its 
own law m respect of the mamtenance of rights m course of 
acquisition This suggestion, which the Office has decided 
to adopt, IS put forward in shghtly different terms by the 
Governments of Amina, Rnnganj, Italy, Lnxembm'g and 
Spain. 

Equality of Tueatjient fob Eatioi^als of jifEMBEES 

ADOPTING THE SCHEiME 
(Question 48 Eeplies on pages 138 to 142) 

It -sVas pointed out in the course of the first discussion 
that the 1933 Conventions concernmg invalidity, old-age and 
widows’ and orphans’ msurance estab^lished equahty of treat- 
ment for nationals and foreigners m respect of admission to 
compulsory msurance and msurance benefits, and that if the 
proposed Convention respecting the mamtenance of rights 
were ratified by States which have not ratified the 1933 
Conventions, the provisions of the latter concermng equahty 
of treatment would not operate as regards those States. 
Following a detailed discussion, it w^as decided to consult 
Governments as to whether the adoption of the international 
scheme should involve for every Member an undertaking 
to treat the nationals of any other Member participatmg 
in the scheme on the same footing as its own nationals as 
regards entry into compulsory invalidity, old-age and widows’ 
and orphans’ msurance and the benefits of such msurance. 
The Governments in favour of the principle of equality of 
treatment were also asked to suggest any restrictions that 
might be apphed to this undertaking in regard to subsidies, 
supplements to or fractions of pensions payable wholly or 
mamly out of pubhc funds. 

Of the fifteen rephes received, foui are opposed to includmg 
the prmciple of equality of treatment m the Draft. Convention, 
those commg from the follow'mg countries . Brazil, Bulgaria, 
Chile, Fiance The Governments of Brazil and Bnlgaiia 
justify their rejection of the proposal on the ground that 
equahty of treatment is already provided for under the Draft 
Conventions adopted m 1933. 

The FiencJi Government considers that the international 
scheme should not place the nationals of the country concerned 
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and tliose of all other Members iDa.rticipating in the scheme 
on exactly the same footing Assimilation should be proiuded 
lor only m respect of the maintenance of the rights relatmg 
to benefits iirovided by the contubutions of the insured 
persons and their employ eis, while it should be left to special 
diplomatic treaties to decide as to assimilation m respect 
of benefits deiived from State subsidies or other funds and 
reserved by law to the nationals of the country concerned 

The remaining eleven replies are in the alfirmatn'e, and 
recommend that equality of tieatment should be granted m 
respect of benefits, including subsidies, supplements to and 
fractions of iiensions paj'able wholly or mamly out of public 
funds This opinion is held bj^ the following countries 
A'lisina, Belgimn, CInna, Hnngcni/, Itcdg, LuxeniMirg, Nether- 
lands, Poland, Spain, Sweden, Yngoslama With the exception 
of Sweden, all these countries agree that equality of treat- 
ment should be gianted iii lespect of all benefits, including 
subsidies, supplements to and fractions of pensions payable 
wholly or mainly out of public funds 

The replies put loiward vaiious arguments in favour of 
providing tor equality of treatment as betAveen the nationals 
of all Members paiticipating m the scheme, and several 
Governments, paiticularly those of the Netherlands and 
Poland, express the opinion that the usefulness of the Avhole 
scheme Avould be leopardised by the omission of a clause to 
this effect. 

In vieAA ol this result of the consultation, the Office 
considers it necessary to include m the Convention a proAusion 
under Avhich cA'ery Member adoptmg the scheme would bmd 
itself to treat the nationals of any other Member adoiitmg 
the scheme on the same footing as its OAvn nationals in respect 
of admission to compulsory invahdity, old-age and Avidows’ 
and orphans’ msuiance and for the purpose of the benefits 
of such insurance, includmg subsidies, suiiplements to or 
fractions of pensions payable out of public funds Never- 
theless, in order to ensure conformity Avith the equivalent 
Article providing for equality of treatment in the Draft 
Conventions adopted in 1933, it is proposed that full freedom 
of action be left to national legislation in respect of subsidies, 
supplements to or fractions of pensions payable out of public 
funds and granted exclusively to insured persons Avho are 
aboA'^e a certain age Avhen the compulsory insurance scheme 
comes into force. 

Bffegis op Denunciation 

(Question 49 Replies on pages 142 to 144) 

The right to pensions and other benefits aAvarded under 
the international scheme for the maintenance of rights should 
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be secured once and for all All the bilateral treaties respect 
tbe principle of acquired rights The international scheme 
to be established might weir imitate their example, and this 
point was submitted for the consideration of Governments 
in accordance with the decisions taken at the fu’st discussion 

All the exphcit replies received, fifteen in all, agree 
that it should be laid down that denunciation by a Member 
of the Convention establishing the mternational scheme 
should not affect the liabilities of insurance mstitutions m 
respect of clauns which matured before the scheme expned 
Account must therefore be taken of this in framing the Draft 
Convention 

There remams the further question of the effects of denun- 
ciation on lights m course of acquisition in respect of iieriods 
antecedent to the expiry of the scheme for the Member 
concerned It is obvious that once the Convention has exjm’ed 
no further rights may be acquired under it in respect of the 
totahsation of insurance periods On the other hand, however, 
it IS essential in fanness to the insured iiersons that the rights 
in course of acquisition mamtamed under the Convention 
should not expire as a result of a denunciation of the Con- 
vention, the ma-mtenauce of these rights after the date when 
the Convention ceases to be in force depending on the law 
of each insurance institution 

The Governments were therefore asked whether it should 
be laid down that the denunciation of the Convention by a 
Member shall not affect rights in course of acquisition in 
respect of periods antecedent to the expiry of the scheme 
for this Member 

Thu’teen replies in the affu’mative were received to this 
Question and two in the negative (Austria, Netherlands) 

The Pohsh Government, whose reply is in the affumative, 
defines the proposed iirovision more closely by stating that 
rights in course of acquisition maintained by the application 
of the Convention should not expire as a result of its 
denunciation but should continue to be maintained in 
virtue of national legislation. A more extensive main- 
tenance of rights m course of acquisition in respect of 
periods antecedent to the expiry of the Convention does 
not seem possible to this Government 

The Office follows the ma3ority of the replies in proposmg 
that lights in course of acquisition mamtamed m virtue 
of the International Convention shall not be affected by 
denunciation of the Convention, their mamtenance subsequent 
to the date on which the Convention ceases to be m force 
depending on the national law of the insurance institution 
concerned 
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Eelationship between International Scheinie 
AND Special Treaties 
(Q uestion 50 Replies on pages 145 to 149) 

Certain States Members of the Organisation have concluded 
treaties between themselves to regulate the maintenance of 
the acquired rights and rights m course of acquisition of 
migrants, and it is probable that other similar treaties will 
be concluded m the future A decision is therefore called 
foi m regard to the relationship between the Draft Convention 
establishing the general international scheme and the special 
treaties which have been or may be concluded between 
Members 

Two possible -snews of this relationship were considered 
ut the fn'st discussion 

1 The Convention might be of an imperative nature, 
all deviation from its provisions by special treaties being 
forbidden Members adopting the mternational scheme would 
thereby undertake not to enter mto any special treaties 
which would be mcompatible with the provisions of the 
international scheme, tins obhgation also applying retro- 
activelj to treaties concluded before the scheme came mto 
force 

2 The Convention nnght be of a directory nature, 
^Members adopting the international scheme bemg empowered 
to depart from its provisions by means of special treaties, 
Xirovided that these treal-ies make positive piovision for the 
maintenance of rights in course of acquisition and of acquned 
rights, and that the conditions laid dovn are on the whole at 
least as favourable as those provided under the international 
scheme Special treaties concluded prior to the coming 
into force of the scheme would also be subject to the same 
proviso 

Unequivocal support tor the first solution, that of a 
Convention of an imperative nature, is expressed by the 
Governments of the f ollowmg countries Chile, China, B iingai y, 
Italy, Luxemburg, Yugoslavia 

Several of these Governments explain their attitude more 
fully In the opimon of the Eunganan Government it 
should be laid do^vn that the provisions of treaties concluded 
between States before the international scheme came into 
foice should cease to have effect if they are less favourable 
to the migrants than the international scheme The Luxem- 
burg Government states that treaties concluded before the 
commg into force of the mternational scheme should be 
revised, vhile the Yugoslav Government considers that a 
time limit of five years should be allowed to Members for 
the revision of any special treaties already m force, while 
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tlie coiiclusioii oi uew treaties slionld be allowed only in so 
far as it does not affect the lights and liabilities of Members 
who are not paities to it, the body referred to in Question 42 
being consulted by any of the parties concerned in case 
oi doubt 

All the othei replies, namely those of the GoTeriiments of 
Avsina, Belqnm, B'iaz'il, Biilqmta, Betlicrlancls, Poland, 
S'pain and Bu'edeii, sugaest a more flexible provision, giving 
the Members participating in the scheme power to depart 
from the rules of the Coni'eiition by special treaties, proiuded 
that such treaties do not affect the rights and liabilities of 
Members who are n ot parties to them and make positive pi oi ision 
for the maintenance of rights in course of acquisition and of 
acquired rights under conditions not less favouiable on the 
whole than those laid down by tlie international scheme 
Special treaties concluded prioi to the coming into force of 
the scheme should be revised and extended in so far as their 
provisions arc less favourable than those laid down by the 
Convention 

The reply oi the F tench Government is in a class by 
itself 111 the scheme proposed by this Government the' 
international Convention Avould lay doAvn only a few funda- 
mental rules, all other problems being reserved for special 
tiealies between the Members A Draft Convention on 
these lines, would not be capable ot immediate application, since 
special treaties would have to be concluded by each Member 
with all the other Member s participatmg in the scheme in 
order to settle all the questions with which the Convention 
Itself did not deal 

In accordance with the majority of the replies the Office 
does not consider it necessary that the Draft Convention 
should forbid every deviation from the rules of the inter- 
national scheme, howe'sur slight, Avhich might be apxilied 
bj’' two Members in then recijirocal lelations The Convention 
should represent a general system ot common law, but the 
Members should be allowed to depart from it, on condition 
that the rights and obligations of other Members bound by 
the Convention were not affected, by concluding a special 
treaty making positive provision for the maintenance of rights 
in course of acquisition and of acquu’ed rights under conditions 
not less favourable on the Avhole than those proAuded under 
the Convention Tiealies already concluded Avhich do not 
afford the migrants protection Avhich may be regarded as 
equn'alent on the Avhole to that iiroAuded under the Draft 
Convention must be rcAused to conform with the provisions 
of the latter 
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COMMENTARY ON THE TEXT OF A PROPOSED DRAFT 

CONVENTION 


The proposed Draft Convention submitted to the Con- 
ference IS based on the replies of Governments to the 
Questionnau’e drawn up in accordance vith the results of the 
fust discussion at the 1934 Session 

Aihcle 1 of the Draft Convention affirms the twofold 
puiiiose of the international scheme to be set up betiveen the 
Members bound by the proposed Convention, namely, the 
maintenance of rights in coui'se of acquisition and the main- 
tenance of acquired rights under compulsory invalidity, 
old-age, and widows’ and orphans’ insurance 

Maintenance oe Righis in Course of Acquisition 

The pait dealing with the maintenance of rights in course 
of acquisition provides for the totalisation of insurance 
periods on behalf of beneficiaries of the scheme for the 
maintenance of rights, and lays down rules for determining 
the benefit for which each institution to which the migrant 
was successively affiliated is liable 

A] tide 2 begins by defiumg the persons who may claim 
the benefit of the totalisation of insurance ]ieriods Totalis- 
ation aiiplies to all persons, iirespective ol their nationality, 
who have been affiliated to institution, s for inA'alidity, old-age 
or widows’ and orphans’ insurance m two or iiioic States 
Members particiiiatmg in the mtei national scheme 

The same Article enumerates the iieiiods to be totalised 
tor the various purposes of insurance For the manitenance 
of rights 111 course of acquisition the periods conipiised in 
totalisation are contribution periods spent with any inva- 
lidity, old-age or vidow’ and orphans’ insurance institution 
of a Member particiiiatmg in the scheme , periods in lespect 
of which contributions were not payable, but during which 
rights aie maintained in virtue of the legislation under which 
they were spent ; and also periods during which the imgiant 
was in receipt of a iiension or other cash benefit from anothen 
country participating in the scheme, in so far as a correspond- 
ing benefit paid under the law of the Member the institution 
of which IS totalising would maintain rights in coiuse of acqui- 
sition For the other imrposes of insurance, and m particular 
foi the calculation of the quahfying period, the only periods 
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whicti may be totalised are contribution periods and periods f oi 
wbicb no contributions "svere payable, but wbich are counted 
for the purpose of reckoning the qualifying period under the 
law governing tbe institution whicb is totalising. 

At tide 3 lays down tiie rule that each of the insurance 
institutions concerned shall decide under its own law alone 
whether, taking into account all insurance periods, the 
claimant fulfils the conditions giving him the right to benefit 
If these conditions are fulfilled, the institution determines 
the amount of each benefit in accordance with its own law 
Those benefit components which are based exclusively on 
the periods spent under the institution’s own law must be 
paid in full, but those determined mdependently of the time 
spent in insurance may be reduced in the ratio of the periods 
counted in reckoning benefits according to the law governing 
the institution concerned to the total of the periods counted 
for the purpose of reckonmg benefits according to the law 
of all the institutions concerned The same provisions apply 
to subsidies, supplements to or fractions of benefits which are 
wholly or mainly payable out of public funds , those compo- 
nents which depend on the time spent in insurance must be 
paid in full, while those determmed independently of the time 
spent in insurance may be reduced pto iata tempons. 

Atiicle 4 applies to migrants w’-ho have spent less than 
52 contribution weeks under the mA’^alidity, old-age, or 
widows’ and orphans’ insurance scheme of a Member adopting 
the international scheme The institution or mstitutions 
to which the migrant was affiliated in this State may declme 
to recognise liabihty for benefit , but such iieriods for which 
no benefit is paid by an institution or institutions which 
would otherwise be hable may not be taken mto account for 
the purpose of reduction by the other institutions concerned. 
This provision relieves insurance institutions of the necessity 
of paymg very small pensions without involving anv iniury 
to the migrant’s rights 

AHicle 5 contains the protective clause guaranteeing 
to claimants entitled to benefit in at least two States Members 
adopting the scheme a total benefit equal to that to w^hich 
they would have been entitled, in the absence of any inter- 
national arrangements, in virtue of the msurance periods 
spent with a smgle mstitution Any complementary benefit 
due under this clause is payable by the latter institution 
The second paragraph lays doAvn rules for the calculation 
and the distribution of liability for such complementary benefit 
when several mstitutions are liable 

Article 6 contains three optional provisions which Members 
may apply by agreement between themselves 
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Tlie fu’si provides tliai benefits may be reckoned by a 
method differing from that xirescribed in Article 3, bnt giving 
a icsnlt which is at least equivalent on the whole to that 
obtained by applying Article 3, and siibxect to the condition 
that, 111 accordance with the protective clause, the total 
of the benefits granted shall never be less than the benefit 
payable in rcsiiect of periods spent with a smgle institution 

The second clause gives power to the insurance insti- 
tution to discharge its liability to the msured person or his 
dependants by iiaying to the institution to which this person 
transfers his membershii) the capital representing his lights 
in course of acquisition The exercise of this power is subject 
to the conclusion of appropriate agreements between the Mem- 
bers to which the insurance institutions concerned belong 
The institution thenceforward lesjionsible must be free to 
accept or refuse the tiansfer of the capital, but if it accepts it 
must undertake to ajiiily the capital for the purpose of 
creditmg rights 

The third clause authorises Members to limit the total 
of the benefits granted by the msmance institutions to the 
amount due on the basis of the totalised msurance periods 
from the institution governed by the most favourable law 

A'iUclG 7 allows an important facility to the beneficiaries 
of the scheme for the maintenance of rights in com’se of acqui- 
sition A claimant need only submit his claim for benefit 
to one of the insurance institutions to Avhich he has been 
affihatcd, this institution bemg responsible for informing 
any others mentioned in the claim 

Atlicle 8 specifies the method to be apphed by insurance 
institutions to which a claim for benefit is presented in convert- 
ing a sum expressed in the currency of another country. 
The mstitution concerned must adopt the relation between 
the two currencies obtaimng at the date of submission of the 
claim on the principal foreign exchange market of the Member 
in the currency of Avhich the sum is exjiressed 

AriwU 9 gives power to every Member to ajoply its own 
law in respect of rights in course of acquisition in its relations 
with any Member whose law does not cover the risk on account 
of which a benefit is claimed. In order to be able to parti- 
cipate in the international scheme Members must have 
estabhshed at least a system of compulsory old-age insurance. 
Members whose legislation covers the three risks of invalidity, 
old-age, and death need not totahse insurance periods for 
the purpose of awarding a widow’s pension, it the risk of 
death is not covered by the msmance scheme of the other 
Member or Members concerned. 



Maiwtet^akoe oe Acqtjiiied Bights 

AHigIg 10 defines the beneficiaries of the arrangements 
for the maintenance of acquired rights Persons who have 
been affiliated to an insurance institution of a Member, and 
then’ dependants, irrespective of nationahty, will be entitled 
to the entnety of the benefits to which they have acquired 
the right, while resident in the territory of any other Membei 
adopting the scheme 

This rule, however, is subject to an important restriction 
in respect of subsidies, supplements to or fractions of pensions 
payable wholly or mainly out of public funds These pension 
components may be withheld from claimants who are not 
nationals of a Member participating in the scheme and resident 
in the territory of such Member 

AH%Gle 11 iirohibits the commutation, by the payment oi 
a lump sum smaller than them capital value, of the pensions 
of nationals of Members who aie resident in the territory 
of another Member adopting the scheme. The only exception 
allowed is in the case of pensions the monthly rate of which 
IS inconsiderable, whicli may be commuted under the con- 
ditions laid down by national legislation, 

AHigIg 12 deals with the provisions for the reduction 
or suspension of benefit, which are not, however, to affect 
benefits resulting from the mternational scheme. 

Mutual Assistakce in Aemnistration 

AHicle 14 provides that the authorities and insurance 
institutions of all Members adopting the scheme foi the 
maintenance of rights shall afford each other mutual assistance 
to the same extent as if they were applying their own social 
insurance legislation 

The cost of such assistance is subject to repayment, 
except where otherwise agieed l3etween the Members concerned 

AiUcle 15 provides that any advantage in respect of 
exemption from taxation granted by a Member participating 
in the scheme shall be extended to the corresponding docu- 
ments submitted in connection with the application of the 
scheme to the authorities and institutions of any other Member 

AH'igIg 16 relates to a specially important case of mutual 
assistance in administration , the entrusting of the payment 
of benefit to the insurance institution of the beneficiary’s 
place of lesidence 

Operation of International Scheme 

AHicle 17 defines the conditions under which Members 
may paiticipate in the international scheme. It is obvious 
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that the participation of a Member which did not possess any 
land of compulsory insurance scheme would be of no interest 
to other Members. The Convention therefore provides that 
anj’’ Member which at the date of the registiation of its 
ratification has not yet set iij), on behalf of employed persons 
in general, or at least of the majority of persons employed 
in industrial and commercial undertalangs, a compulsory 
insurance scheme under which pensions are jio-yable at an 
age not latei than 65 years, shall undertake to introduce 
such a scheme within 12 months after the registration of its 
ratification 

AH'icle 18 IS based on the principle that the relation of 
lecipi’ocity created between the Membeis adoptmg the scheme 
for the maintenance of rights entails equality of treatment 
for the nationals of all these Members, both in respect of 
entry into eominilsoiy invalidity, old-age and widows’ and 
oiphans’ insurance and of the benefits of such msuiance, 
including subsidies, supplements to and fractions of pensions 
which are payable irliolly oi mainly out of public funds 

AHicle 19 provides that Membeis may derogate from the 
provisions of the Convention by special treaties This clause 
apiilies both to treaties already concluded and to those which 
may be concluded after the Convention comes mto force for 
the Members concerned Such treaties, however, while not 
affecting the rights and liabilities of any Members who are 
not parties to them, must make definite provision for the 
niamtenance of acquired rights and rights in course of 
acquisition under conditions at least as favourable on the 
whole as fliose provided for in the Convention 

A') tide 20 piovides for the setting up of a Commission 
to assist Members in apjilying the international scheme, to 
consist of one delegate for each Member paiticipatmg in the 
scheme and three persons appointed respectively by the 
Government, Employers’ and Workers’ groups of the Govern- 
ing Body of the International Labour Office The duties 
of this Commission, the powers of which ivill be advisory, 
will be to make recommendations, at the request of one or 
more Members concerned, as to the manner in which the 
Conveniion shall be apxilied m the light of its princixiles and 
purpose 

AiHde 21 specifies the effects of the coming into force 
of the Convention Eor the purpose of its axixilication, 
account must be taken of msuiance x^eriods antecedent to 
its coming into force The rights relating to these periods 
will be reviewed at the claimant’s request, provided that 
such review does not involve the x^aynient of arrears or the 
refund of benefits for the period prior to the coming into force 
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of the Convention Pensions withheld before the Convention 
came into force on account of the claimant’s residence abroad 
must be awarded when the Convention becomes operative, 
and the same applies to pensions previously suspended bn 
account of residence abroad, which must be resumed after 
the Convention comes mto force 

AHicle 22 deals with the effects of the denunciation of 
the Convention, which will not affect the liabihties of msur- 
ance institutions in respect of claims which matured before 
the denunciation took effect Similarly, rights in course of 
acquisition which are mamtained in virtue of the Convention 
ivill not lapse by reason of its denunciation Both these 
rules are a direct corollary of the principle of acquired rights 



PROPOSED TEXT 



PEOPOSED DEAET COEVEETIOE COECEEKIEG 
THE ESTABLISHMENT OP AN INTEENATIONAL 
SCHEME POE THE MAINTENANCE OP EIGHTS UNDEE 
INVALIDITY, OLD-AGE AND AVIDOWS’ 

AND OEPHANS’ INSUEANCE 


Part I. — Establishment of International Scheme 

Article 1 

1. There is hereby estabhshed between Members of the 
International Labour Orgamsation a scheme for the niam- 
tenance of rights in course of acqmsition with and of rights 
acquired with compulsory invahdity, old-age and widows’ 
and orphans’ insurance institutions (hereinafter called “ insur- 
ance mstitutions ”). 

2 Eeferences to ‘ Members ” in Parts II, III, W and V 
of this Convention shall be construed as including only Mem- 
bers of the International Labour Organisation bound by this 
Convention. 


Part II. — Maintenance of Rights in Course of Acquisition 

Article 2 

ToiahsaUon oi Insnmnoe Fenods 

1 The msurance iieriods siient by iiersons who haA’^e 
been affiliated to insm’ance institutions of two oi’ more 
Members shall, irrespectn^e of the nationahty of such iiersons, 
be totahsed by each such institution m accordance with the 
following rules 

2 Por the maintenance of rights in course of acquisition 
the iieiTods to be totalised shall be . 

(a) contribution periods, 

(b) periods in respect of Avhich contributions Avere not 
payable but dm’mg which rights are maintained in 
Amtue of the laws or regulations under Avhich they 
Avere spent ; and 

(e) periods dmung Avhich a cash benefit has been paid 
under an mvalidity, old-age or other social msurance 
scheme of another Member, in so far as a corres- 
pondmg benefit would, under the laAvs or regulations 
gOA^erning the institution Avhich is tolalismg, mamtam 
rights in course of acqmsition 



AVANT-PEOJET DE CONVENTION CONCEENANT 
L’ifiTABLISSEMENT D’UN Ell^GIME INTEENATIONAL 
DE CONSEBVATION DES DEOITS DANS L’ASSDEANOE 
INVALIDITlS-VIEILLESSE-DifiOfiS 


Partie I — Etablisscment d’un regime international 
Autiole premier 

1. II est 4tabli entre Membres de I’Orgamsation mterna- 
tionale dn TravaE nn regime de conservation des droits en 
cours d’acqmsition et des droits acquis aupres des institu- 
tions d’assurance-invabditd obhgatoire, d’assurance-'S’ieiUesse 
obbgatoire ou d’assuranee-ddces obbgatoire (appel^es dans la 
suite : mstitutions d’assurance). 

2. Chaque fois que, dans les parties II, III, lY et Y de 
la pr^sente convention, il est fait mention des « Membres », 
cette expression ne vise que les Membres de I’Orgamsation 
internationale du Travail hds par la pr^sente convention. 


Partie 11. — Conservation des droits en cours d’acqnisition 

Article 2 

Toiahsation des ph'iodes d'^assinance 

1 Pour les personnes, quelle que soit leur nationalitd, 
qui ont 4t4 affib<5es des mstitutions d’assurance de deux 
ou plusieurs Membres, les pdriodes d’assm’ance sont totahs4es, 
par chacune des institutions mt^ress^es, comme il est dit 
ci-apres. 

2. Pour le mamtien des droits en cours d’acquisition, 
sont totabs^es . 

a) les pModes de cotisation ; 

h) les p6riodes qiu, sans avoir donn4 heu a cotisation, 
mamtiennent les droits selon la legislation sous laquelle 
elles ont etd accompbes ; 

c) les periodes pendant lesquelles une prestation en 
especes est servie par I’assurance-invabdite-vieillesse 
ou par une autre brancbe d’assurance sociale de tout 
autre Membre, pour autant qu’une prestation corres- 
pondante mamtiendrait les droits en cours d’acqmsi- 
tion, selon la legislation propre de I’lnstitution qui 
precede a la totalisation. 
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3. For the purposes of 

(i) reckoning the quahfying period (minimum dura- 
tion of habihty to insurance) or the number of 
contributions prescribed for entitlement to 
special advantages (guaranteed mimma) , 

(u) the recovery of rights ; 

(m) the right to enter voluntary insurance ; and 
(iv) the right to medical treatment and care , 
the periods to be totahsed shall be . 

(a) contribution periods , and 

(h) periods in respect of which contributions were not 
payable but which are counted for the purpose of 
reckomng the qualifying period under the laws or 
regulations governing the institution which is totahs- 
ing. 

4 Provided that where under the laws or regulations 
of a Member only periods spent in an occupation covered 
by a special scheme are to be taken mto account for the 
purpose of determining whether a claimant is entitled to 
certam advantages the periods to be totahsed for the purposes 
set forth in paragraph 3 shall be restricted to periods spent 
under the corresponding special msurance scheme of other 
Members or, in respect of Members with no special msurance 
scheme for the occupation concerned, to periods spent m that 
occupation under the msurance scheme apphcable thereto. 

5 Contribution periods and assimilated periods spent 
simultaneously m two or more Members shall be reckoned 
OLce only for the purpose of totalisation 

Article 3 

Calculation of Benefit Liability of each Insurance Institution 

1 Each msurance institution from which on the basis 
of the totahsed msurance periods the claimant is entitled 
to benefit shall calculate the amount of each such benefit 
according to the laws and regulations govermng the said 
institution 

2 Benefits or benefit components which vary with the 
time spent m msurance and are determmed with sole regard to 
the periods spent under the laws and regulations governmg 
the institution by -which they are payable shall be payable 
without reduction. 

3. Benefits or benefit components which are determmed 
independently of the tune spent m msurance and consist of 
a fixed sum, a percentage of the average remuneration taken 
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3. En vue de determiner • 

i) le calcul du stage (deiai mimmnm d’assujettisse- 
ment) on dn nombre de cotisations exigd ponr avoir 
droit anx avantages particubers (minima garantis); 

ii) le reconvrement des droits ; 

m) le droit a 1’ assurance facultative ; 

iv) le droit aux traitements et soins m^dicaux ; 

sont totabsees : 

a) les penodes de eotisation ; 

b) les periodes qui, sans avoir dound beu a eotisation, 
entrent en compte pour le calcul du stage, selon la 
legislation propre de I’mstitution qui precede a la 
totabsation 

4. Toutefois, lorsque la legislation de I’un des Mem- 
bres subordonne certams avantages a la condition que les 
pdriodes doivent avoir ete accompbes dans une profession 
soumise a un regime d’assurance special, ne sont totabsees, 
aux effets mdiquds au paragraphe 3, que les pdriodes accom- 
pbes sous le regime d’assurance special correspondant de 
I’autre ou des autres Membres. Si, dans I’un des Membres, il 
n’existe pas, pour la profession, de regime d’assurance spe- 
cial, sont totabsdes les pdriodes accompbes dans ladite pro- 
fession, sous le regime d’assurance qui lui est appbcable 

5. Les pdriodes de eotisation et les pdriodes assimiiees, 
accompbes simultanement dans deux ou plusieurs Membres, 
ne comptent qu’une fois en vue de la totabsation. 

Akticlb 3 

Calcul de la ‘prestaUon d la charge de chague %rmUtution 

d’assurance 

1. Chaque mstitution d’assurance au regard de laquelle 
le requdrant rempbt les conditions d’attribution, compte 
tenu de la totabte des periodes d’assurance, calcule d’apres 
la legislation qui lui est appbcable le montant de ebaque 
prestation. 

2 Les prestations ou elements de prestations variables 
avec le temps passe en assurance, et qui sont fixes exclusive- 
ment en fonction des periodes accompbes sous la legislation 
propre de I’mstitution, ne subissent pas de reduction. 

3. Les prestations ou elements de prestations fixes inde- 
pendamment du temps passd en assurance et consistant en 
une somine fixe ou en uu pourcentage soit du salaire assure 
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into account for insurance purposes, or a percentage of the 
average contribution, may be reduced in the ratio of the 
periods counted for the purpose of reckonmg benefits according 
to the laws and regulations governmg the mstitution concerned 
to the total of the periods counted for the purpose of reckoning 
benefits accordmg to the laws and regulations governing all 
the institutions concerned. 

4 The provisions of paragraphs 2 and 3 shall apply to any 
subsidy or supplement to or fraction of a pension which is 
payable wholly or mainly out of public funds. 

Article 4 

Non-a'p'phcaUon of BeducUon ^n respect of Short JPetiods 

In cases m which the total of the msurance periods spent 
with the insurance institutions of a Member does not amount 
to 52 contribution weeks, the institution or mstitutions with 
which they were spent may dechne to recognise any liability 
for benefit Periods in respect of which liabihty for benefit 
has been so declined shall not be taken into account by any 
of the other institutions concerned when making the reduction 
permitted by Article 3, paragraph 3. 

Article 5 
Piotective Clause 

1. If a claimant who is entitled to benefits from the 
insurance institutions of at least two Members would but 
for this Convention be entitled to receive from any such 
mstitution m respect of periods spent with it a benefit greater 
than the total of the benefits to which he is entitled under 
Article 3, he shall be entitled to receive from that mstitution 
a complementary benefit equal to the difference 

2. Where a complementary benefit is due from seveial 
mstitutions, the amount of such benefit due from these 
mstitutions shall be the highest such amount due from any 
one of them and the habihty for this amount shall be shared 
among them in proportion to the complementary benefits 
which would have been due from each individually 

Article 6 
Optional Provisions 

Provision may be made by agreement between the Members 
concerned for : 

(a) the reckonmg of benefits by a method which differs 
from that prescribed in Article 3 but gives a result 
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moyen, soit de la cotisation moyenne, peuvent dtre r^duits 
an prorata de la dnr4e des pdriodes entrant en compte pour 
le calcnl des prestations d’apres la legislation de I’lnsti- 
tution, par rapport a la dnr4e totale des p4riodes entrant 
en compte pour le calcnl des prestations d’apres les legis- 
lations de tontes les mstitntions interessees 

4. Les dispositions des paragrapLes 2 et 3 s’appliqnent 
anx subsides, majorations on jEraetions de pensions payables 
exclnsivement on prmcipalement sur les fonds pnbhcs 

Article 4 

Non-apphcation de la reduction au litre des 
per 10 des minima 

Lorsqne les periodes d’assnrance accomplies anpres des 
institutions d’assnrance d’un Membre n’atteignent pas, dans 
I’ensemble, cinquante-denx semames de cotisation, elles 
penvent ne pas donner lien a prestations de la part de I’lnsti- 
tntion on des mstitntions anpres desqnelles elles ont ete 
accomplies Les periodes qm n’ont pas donne lien a prestations 
n’lmpbqnent de reduction, an sens de Particle 3, paragraphe 3, 
de la part d’ancnne des antres institutions interessees. 

Article 6 
Clause proteetrice 

1. Si le beneficiaire admis a prestations par les institutions 
d’assurance d’an moms deux Membres pent, a ddfant de la 
presente conYention, pretendre pour les senles periodes accom- 
pbes anpres d’nne rndme institution, a nne prestation snperienre 
an total des prestations resultant de Pappbcation de Particle 3, 
il a droit, de la part de cette institution, a nn complement 
egal a la difference. 

2. Lorsqn’nn complement est dd par plusienrs institu- 
tions, il est calcnie d’apres le cbiffre du complement le plus 
eieve qm serait dfi par Pune de ces institutions, la charge 
de ce complement etant repartie entre celles-ci proportion- 
nellement an complement qne cbacnne d’elles anrait dd servir. 

Article 6 

Dispositions iacultatives 

Il ponrra etre prevn, par accord entre les Membres mte- 
resses . ' 

aj nn mode de calcnl des prestations qm diff^re des regies 
de Particle 3, mais qm donne nn resnltat an moms 
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wliicli IS at least equivalent on the ^Yhole to that given 
by applying the said article, subject to the total of the 
benefits payable never being less than the highest 
benefit payable by any one insurance institution in 
respect of periods spent vuth it , 

(h) enabling an insurance institution of one Member 
to discharge its liability to the insured person and his 
dependants by paying to the insurance institution 
of another Member to which he is at the time affihated 
the capital representmg the rights m course of acqmsi- 
tion by him at the date of his depaiture, sub3ect to the 
latter mstitution consenting thereto and undertakmg 
to apply the capital for the purpose of crediting rights *, 

(c) limitmg the total of the benefits granted by the insur- 
ance mstitutions of Members to the amount due 
on the basis of the totalised insurance peiiods from the 
institution governed by the most favourable laws and 
regulations 


Article 7 

Suhmtssion oj Claims foi Benefit 

A claimant need submit his claim for benefit to only one 
of the msurance institutions to which he has been affiliated, 
m particular to that of his place of residence. Tins msti- 
tution shall then inform the othei mstitutions mentioned in 
the claim 


Article 8 
Rate of Ecccliange 

For the purpose of convertmg sums expressed m the 
currency of another Member, msurance institutions shall, 
when passmg upon claims for benefit, adopt the relation 
between the two currencies which, at the date of submission 
of the claim, obtamed on the prmcipal foreign exchange market 
of the Member m the currency of which the sum is expressed. 

Article 9 

Power of Membeis to a'p'ply their own Laws and Regulations 

Any Member may decline to apply the provisions of this 
Part of this Convention m its relations with a Member the laws 
and regulations of which do not cover the risk m respect of 
which a benefit is claimed 
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Equivalent, dans I’ensemble, a celni qiu serait obtenu 
par I’appbcation dndit article, ponrvn qn’il soit garanti, 
dans cbaqne cas, nn total de prestations Egal a la 
prestation la plus elevEe qui rEsulterait des seules 
pEriodes accompbes aupres d’une meme institution 
d’assurance ; 

la facultE, pour I’lnstitution d’assurance de I’un des 
Membres, de se libErer envers I’assurE et ses ayants 
droit, par le versement a I’mstitution de I’autre Mem- 
bre a laquelle I’assurE est dEsormais affihE, du capital 
reprEsentatif des droits en cours d’acquisition au 
moment du dEpart de I’assurE, si toutefois cette der- 
mere mstitution y consent et s’engage a affeeter le 
capital au rachat des droits ; 

c) la limitation du total des prestations accordEes par 
les institutions d’assurance des Membres au montant 
de la prestation qui serait due, sur la base de la totahtE 
des pEriodes entrant en compte, par I’lnstitution dont 
la lEgislation est la plus favorable 

Auttcle 7 

Presentation des demandes de prestations 

Le requErant pent ne prEsenter sa demande de prestations 
qu’^ une seule des mstitutions d’assurance auxquelles il a EtE 
afMlE, a celle notamment du lieu de sa rEsidence. Cette msti- 
tution saisit les autres mstitutions mdiquEes dans la demande 

Article 8 
Couis du change 

Pour convertir ime somme exprimEe dans la monnaie d’un 
autre Membre, I’mstitution d’assurance, saisie d’une demande 
de prestations, adopte le rapport existant entre les deux 
monnaies, le jour de la prEsentation de la demande, a la 
Bourse prmcipale du Membre dans la monnaie duquel la somme 
est exprimEe 


Article 9 

Faculte poui les Membres de s'en term d leur legislation 

Tout Membre peut ne pas appliquer les dispositions de 
cette partie de la prEsente convention dans ses rapports 
avec un Membre dont la lEgislation ne cou-\Te pas le risque 
au titre duquel une prestation est demandEe. 
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Part III. — Maintenance of Acquired Rights 
Article 10 

BigMs to be Maintained 

1. Persons who have been aifiliated to an insurance 
institution of a Member and their dependants shall, while 
resident in the territory of any other Member, be entitled, 
irrespective of nationality, to the entirety of the benefits the 
right to which has been acqmred in virtue of their insurance : 

2. Provided that any subsidy or supplement to or fraction 
of a pension which is payable wholly or mainly out of public 
funds may be withheld from persons who are not nationals 
of a Member. 


Article 11 

Reshiclion on Commutation of Pensions 

1. Pensions payable to nationals of Members who are 
resident in the territory of a Membei shall not be commuted 
for lump sums smaller than their capital value : 

2 Provided that the msurance institution liable for benefit 
may commute pensions the monthly value of which is inconsi- 
derable by the payment of a lump sum calculated according 
to the laws and regulations govermng the said institution. 

Article 12 

Piovision jor Peduction or Suspension 

The provisions of the laws or regulations of a Member per- 
mitting the reduction or suspension of benefit if the person 
concerned has concuirent rights to other social insurance 
benefits or is in employment invobung compulsory insurance 
may be mvoked agamst beneficiaries under the international 
scheme in respect of benefits, other than benefits due under 
this Convention, paid by an insurance institution or any other 
social msurance fund estabhshed in the territory of another 
Member or in respect of employment in such territory. 

Article 13 
Medium of Payment 

An insurance institution liable for benefit in vu’tue of the 
international scheme may discharge m the currency of its 
own country its liabihty to all persons entitled to benefit. 
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Partie III. — Conservation des droits acquis 

Ae,TIC5LE 10 

Ohjet de la conservation 

1. Les personnes qui out affili^es a une institution 
d’assurance de I’un des Membres, ainsi que leurs ayants 
droit, b4n4ficient, quelle que soit leur nationabt4, tant qu’ils 
rdsident sur le territoire de tout autre Membre, de I’lntd- 
gralit4 des prestations acquises en vertu de leur assurance. 

2. Toutefois, les subsides, majorations on fractions de 
pensions, payables exclusivement on principalement sur les 
fonds publics, peuvent ne pas etre versus lorsqu’il s’agit 
de personnes qui ne sent pas des ressortissants d’un Membre 

Article 11 

Limitation du reglement en capital 

1 UTe peuvent etre racbet4es, par le versement d’une 
somme inf4rieure a leur capital constitutif, les pensions 
des ressortissants des Membres, tant qu’ils resident sur le 
territoire d’un Membre. 

2 Toutefois, I’mstitution d’assui’ance ddbitrice peut rache- 
ter, moyennant paiement d’une somme d4termin4e par la 
14gisIation qui lui est apphcable, les pensions dont le mon- 
tant mensuel est de faible importance 

Article 12 

Glauses de reduction ou de suspension 

Les clauses de r4duction ou de suspension pr4vues par 
la 14gislation d’un Membre, en cas de cumul avec d’autres 
prestations d’assurance sociale ou du fait de I’exercice d’un 
emploi impliquant I’obligation d’assm'ance, sont opposables 
aux b4n4ficiaires du r4gime mternational, meme au titre 
des prestations servies par une institution ou toute autre caisse 
d’assurance 4tablie ou d’un emploi exerc4 sur le territoire de 
tout autre Membre ; toutefois, les prestations r4sultant de la 
pr4sente convention ne doivent pas 4tre affect4es 

Article 13 
Mode de liheiation 

L’lnstitution d’assurance d4bitrice des prestations, en 
appbcation du r4gime mternational, peut se lib4rer dans 
la monnaie de son pays envers les titulaires de prestations. 
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Part IV. — Mutual Assistance in Administration 

N 

Article 14 
Investigations 

1. The authorities and insurance institutions of each 
Member shall afford assistance to those of other Members to 
the same extent as if they were applying their own laws and 
regulations relatmg to social msurance, and more particularly 
shall, at the request of an institution of any Member, carry 
out the investigations and medical examinations necessary 
to determine whether the persons in receipt of benefits for 
which the latter institution is hable satisfy the conditions for 
entitlement to such benefits. 

2. In so far as the Members concerned do not otherwise 
agree the expenses to bo repaid for assistance so afforded 
shall be an amount determined accordmg to the scale of charges 
of the institution or authority which has afforded assistance or, 
in the absence of such a scale, the expenditure incurred 

Article 15 
Exemption from Fees 

Any exemption from fees granted by the laws or regulations 
of a Member m respect of documents submitted to its authori- 
ties or msurance institutions shall be extended to the 
correspondmg documents submitted in connection with the 
apphcation of the mternational scheme to the authorities and 
msurance mstitutions of any other Member. 

Aeticle 16 

Payment of Benefits through the Institution of the Beneficial y's 

Place of Residence 

With the consent of the competent central authorities 
of the Members concerned, an msurance mstitution liable 
for benefits to a beneficiary resident m the territory of another 
Member may, on terms agreed between the two institutions, 
entrust the' msurance mstitution of the place of residence 
of the beneficiary with the payment of such benefits on its 
behalf 

Part V. — Operation of International Scheme 

Aeticle 17 

V ndeHahing by Members who have not yet set up 
Compulsory Old-age Insurance 

Every Member which, at the date of the registration of 
its ratification of this Convention, has not set up, on behalf 
of employed persons m general or at least on behalf of the 
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Partie IV. — Entr’aide administrative 

Article 14 

V trijications et enquUes 

1 Les aiitorit4s amsi qne les institutions d’assurance 
des Membres se pretent mutuellement leurs bons offices, dans 
la meme mesure que s’ll s’agissait de I’application de leur 
propre legislation d’assurance sociale. Elies precedent notam- 
ment aux verifications et enqu^tes ainsi qu’aux expertises 
medicales necessaires en vue d’etablir, sur demande d’une 
institution de tout autre Membre, si les beneficiaires de presta- 
tions a la charge de cette institution remplissent les conditions 
y donnant droit 

2 Tant que les Membres mteresses n’en conviennent pas 
autrement, les frais de I’entr’aide a rembourser sent deter- 
nunes par le tarif de Pinstitution ou autorite qui a piAte 
ses bons offices , a defaut de tard, les depenses effectives 
sont a rembourser 

Article 15 
ExempUons de taxes 

Le benefice des exemptions de taxes, prevu par la legis- 
lation de Fun des Membres pour les pieces a produire aux 
autorites ou institutions d’assurance, est etendu aux pieces 
correspondantes a produire, en appbcation du regime interna- 
tional, aux autorites ou mstitutions d’assurance de tout 
autre Membre 

Article 16 

Pnse en charge du service des 'prestaUons par IhnsUtuhon 
du lieu de residence du Mnejiciaiie 

Avec I’assentiment des autorites centrales competentes 
des Membres mteresses, I’mstitution d’assurance debitrice 
des prestations pent, lorsque le beneficiaire reside sur le 
territoire d’un autre Membre, charger du service des presta- 
tions I’mstitution d’assurance competente selon le lieu de 
residence du beneficiaire, dans les conditions fixees par entente 
avec eUe 


Parlie V. — Effets du regime international 
Article 17 

Engagement pour les Memhes n’ ay ant pas encoie institue 
Vassui anee-vieillesse o bligatoii e 

Tout Membre qui, a la date d’enregistrement de sa ratifi- 
cation de la presente convention, n’aurait pas encore mstitue, 
pour I’ensemble des salaries ou, tout au moms, pour la plus 
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majority of persons employed in indnstrial and commercial 
nndertakmgs, a compulsory insurance sclieme under wliicli ^ 
pensions are payable at an age not later than sixty-five 
years, undertakes to set up suck a scbeme witbm twelve 
inontlis after tbe registration of its ratification 

Article 18 

Equality of Treatment for Nationals of Memhets 
adopting the International Scheme 

1. Each Member shall treat the nationals of other Members 
on the same footing as its own nationals for the purpose of 
entering compulsory insurance and for the purpose of the bene- 
fits of such insurance includmg any subsidy or supplement to 
or fraction of a pension which is payable wholly or mainly 
out of pubhc funds 

2. Provided that any Member may restrict to its own 
nationals the right to any subsidy or supplement to or fraction 
of a pension which is payable out of pubhc funds and granted 
solely to insured persons who have exceeded a prescribed age 
at the date when the laws or regulations providing for compul- 
sory insurance come mto force. 

Article 19 

Bet 0 gallon by Means of Special Tieaty 

The provisions of this Convention may be derogated 
from by treaties between Members which do not affect the 
rights and duties of Members not parties to the treaty and 
which make defmite provision for the mamtenance of rights in 
course of acquisition and of acquired rights under conditions 
at least as favourable on the whole as those provided for 
in this Convention 


Article 20 

Body for the Purpose of assisting Members in applying 
the International Scheme 

1. For the purpose of assistmg Members in applying the 
international scheme there is hereby established m connection 
with the International Labour Office a Commission consistmg 
of one delegate for each Member together with three persons 
appointed respectively by the Government, Employers’ and 
Workers’ groups of the Govermng Body of the Office The 
Commission shall regulate its own procedure. 

2. At the request of one or more Members concerned, 
the Commission, which shall be guided by the prmciples and 
purpose of this Convention, shall make recommendations as 
to the manner in which it shall be applied 
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grande partie des salaries des entreprises industrielles on com- 
merciales, nne assurance obligatoire dormant droit a pension a 
soixante-cmq ans an plus tard, s’engage a introduire ime telle 
assurance dans les douze mois suivant I’enregistrement de sa 
ratification 


Article 18 

Egalite de tmitement des ressortissants des Memhies 
adherant aii legime international 

1. Tout Membre assiimle a ses propres nationaux les ressor- 
tissants de tout autre Membre, tant pour Tadmission a 
I’assurance obligatoire que pour les prestations de cette 
assurance, y compris les subsides, ma] orations on fractions 
de pensions payables exclusivement ou prmcipalement sur 
les fonds publics 

2. Toutefois, tout Membre pent reserver a ses nationaux 
le b4n4fice des subsides, ma 3 orations ou fractions de pensions 
payables sur les fonds pubhcs et attnbuables exclusivement 
aux assures ayant d4pass4 un certam age an moment de la 
mise en vigueur de la legislation d’assurance obbgatoire 

Article 19 

Derogation par voie de traite pariiculier 

Les Membres peuvent d^roger k la pr^sente convention 
par voie de traite particulier, sans affecter les droits et obli- 
gations des Membres etrangers au traite, et sous reserve de 
regler d’une mamere positive la conservation des droits en 
cours d’acqmsition et des droits acquis, et cela dans des 
conditions, dans I’ensemble, au moms aussi favorables que 
celles prevues par la presente convention. 

Article 20 

Or gane appele a assrster les Membres dans V application 
du regime international 

1. Pour assister les Membres dans I’application du regime 
mternational, il est cree, aupres du Bureau mternational 
du Travail, une Commission composee d’un ddiegue par 
Membre amsi que de trois personnes designees respective- 
ment par cbacun des groupes gouvernemental, patronal et 
ouvrier du Oonseil d’admimstration du Bureau. La Commission 
etabht son reglement. 

2 Sur demande d’un ou de plusieurs Membres interesses, 
la Commission recommande, en s’mspirant des prmcipes et 
du but de la presente convention, les modabtes d’appbcation 
de celle-ci. 
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Insurance Fenods Frior to the Fntiy into Force 
of the Convention 

1 Where, prior to the coming into force of this Con- 
vention, a pension has not been awarded or the payment 
of a pension has been suspended on account of the residence 
abroad of the person concerned, the pension shall be awarded 
or the payment of the pension resumed m pursuance of the 
Convention as from the date of the coming into force thereof. 

2 In applying this Convention account shaU be taken 
of insurance periods prior to its coming mto force 

3 At the request of the person concerned claims settled 
before the coming mto force of this Convention and claims 
susceptible of revival or settlement in pursuance thereof 
shall, unless they have been settled by the payment of a 
lump sum, be reviewed. Review shall not involve the pay- 
ment of arrears of, or the refund of, benefits for the period prior 
to the coming into force of the Convention. 


Article 22 
Effect of Denunciation 

1. The denunciation of this Convention by a Member 
shall not affect the habihties of its insurance institutions 
in respect of claims which matured before the denunciation 
took effect 

2 Eights in course of acquisition which are mamtained 
m pursuance of this Convention shall not lapse by reason 
of the denunciation thereof . their further mamtenance durmg 
the period subsequent to the date on which the Convention 
ceases to be in force shall be regulated by the laws and regul- 
ations govermng the institutions concerned. 
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Article 21 

Piriodes Passurance anUrieures d Ventree en mgueur 

de la convention 

1. Les pensions non liquid^es on suspendnes ant4rienre- 
ment d I’entr^e en vigueur de la pr4sente convention, en raison 
de la residence des int4ress4s a I’dtranger, doivent etre liqnid^es 
on le service de telles pensions repris en application de la 
convention, et cela a partir de son entree en viguenr 

2 Pour Papplication de la pr4sente convention, il doit etre 
tenn compte des pdriodes d’assurance ant4rienres a son entr4e 
en vigneur 

3 Les droits liquid4s ant^rieurement a I’entiAe en vigneur 
de la convention et les droits a r^tablir on a liquider en vertu 

'de la convention doivent etre revis4s sur demande de I’lnt^- 
ress4, a moms que ces droits n’aient fait Pobjet d’un regle- 
ment en capital La revision ne donne lieu au paiement d’aucun 
rappel ou remboursement d’arrerages pour la p4riode ant4- 
rieure a I’entr^e en vigueur de la convention 


Article 22 

Efiets d'^une d&nonciation eventuelle 

1. La d4nonciation par un Membre de la pr4sente conven- 
tion n’affectera pas les obligations des mstitutions d’assurance 
qui relevent de ce Membre, tant que ces obbgations pro- 
viennent de risques r4alis4s avant que la d4nonciation ait pris 
effet. 

2 Les droits en cours d’acquisition, mamtenus en vertu 
de la pr4sente convention, ne s’dtemdront pas par I’effet de sa 
ddnonciation , leur mamtien ult4rieur sera determine, pour la 
p4riode post4rieure a la date a laquelle la convention cessera 
d’dtre en vigueur, par la legislation propie de I’mstitution 
mt4ress4e 
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even tliougli tliey are not contribution periods, are recognised by 
the law of a countiy and are counted for the purpose of calculating 
benefits paid under that law, they should logicaUy be included in 
the total on which apportionment is based 

It has already been pointed out that the distmction drawn in 
paragraphs faj and fbj oi Question 12 does not yield very accurate 
results, or rather, while it holds good in the more usual cases, does 
not apply equally well in all Apait from the fact that the system 
itself IS empirical, it is woith noting tliat if m principle migrants 
aie not to be tieated better tlian persons vho remain in the same 
insurance, the lules suggested m Question 12 might, under some 
legislations, lead to errois 

Among these legislations, some piovide for payment of benefit 
not on the basis of a fixed component or a component assimilated 
to a fixed one, but undei a scheme m which the coefficients of 
reduction, which are applied to contributions for t.he purpose of 
calculating benefit, vary according to the lengtli of the period 
in respect of which contributions have been paid In other words, 
for an initial period or number and amount of conliibutions, a 
given coefficient of i eduction is applied in the calculation of pension, 
tor a second period or amount the coefficient is sinallei and so on 

It has been alleged that, m tins particulai instance, which occiiis 
under geneial and special schemes, the fixed component may be 
said to be that which is yielded by applying the diffeience between 
the lowest coefficient and the highei preceding coefficients, but this 
does not seem right, since the lesult jnelded by tbo difference des- 
cribed vanes acconlmg as tlie peiiods, to winch the liigher coeffi- 
cients relate, are complete or jiaitial periods, and the amount is 
less if the periods have not been completed. 

Another type of legislation makes provision lor a component 
which varies with time, and for a further component which may 
be considered as fixed and which is proportionate to the yearly 
average contiibution paid dming the period of msuiance. Tins is, 
as a rule, taken to be the full calendar period from the date of the 
first insurance contribution to the date at which iiension is paid 
Here again the second component cannot properly be treated as 
independent of time, since it is affected not only by the length of 
the insurance period, but also by any mtei nipt ions which may have 
occurred and varies inversely with these In the case of migiants, 
not only should the insurance penod spent, under the law' of the 
mstitution be taken into account, but also the contiibution periods, 
assimilated periods and non-contiibution peiiods spent under other 
laws, since these affect the average and consequently the basic 
amount 

The two types of benefit exammed suggest the exiiediency of 
altering the geneial solution contemplated in Question 12 and of 
substitutmg tor it some other solution which would be more apph- 
cable to all cases and which might be expressed as follows * 

“ Bach institution shall take into account all the contribution 
periods, or assimilated peiiods, spent in the insm’ance of all the 
mstitutions concerned, on the assumption that the contribution 
paid during the periods recogmsed by the other institutions was the 
average yearly contribution paid durmg the periods spent in its 
own insurance, and shall determine the amount of the benefit m 
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accordance mtli its own law. The share of benefit for which each 
institution shall be hable shah be determined by the proportion of 
the period spent in its own insurance to the total of the insurance 
periods 

The same procedure shall be apphed when benefits are calculated 
on the basis of average or fmal wages, such wages bemg substituted 
for the yearly average contribution ” 

If the various legislations at present m force are examined, it 
Will be seen that tins solution is equally appheable m. all cases . 
those m which the only benefit paid vanes with time, those m which 
the only beneht paid is calculated by means of a fixed ratio, and 
those in which benefits mclude a fixed and a vanable component 

Luxembubg 

12 The rules for the calculation of benefit mdicated under 
(a ) and (h) (%) should be adopted 

13 Ho reply is given. 

Hetherlands 

12 The Government cannot agree to the lules proposed 

In order to avoid any possible doubt it may be pointed out, m 
connection with the phrase “ having regard only to periods 
counted ”, that under the Hetherlands mvahdity 

insurance legislation the pension is calculated with regard both 
to the contributions paid and to the duration of msurance Further- 
more, the legislation is based on the prmciple of “ Once msured, 
always msured Consequently, in the calculation of the pension 
of a worker by or m respect of whom contributions have been paid 
only for a very short period, account is taken of the total duration 
of msurance , e g m the case of a worker for whom contributions 
have been paid m the Hetherlands from his 30th to his 35th year 
and who claims a pension on attammg his 65th year, account is 
taken of the total duration of his msurance, that is, from his 30th 
to 65th year Ho derogation can be made from this rule 

In this connection also the Govermnent desues to point out 
that under Hetherlands legislation no peison can be admitted into 
msurance after he has attamed the age of 35 yeais In view of 
this provision of Hetherlands legislation the scheme under consi- 
deration would be of advantage only to foreign workers entering 
mto msurance in the Hetherlands before reachmg the age of 35 years 
There is a special provision on this pomt m the Belgium-Hetherlands 
Treaty (Article 5) A provision of this land can well be included 
m a bilateral treaty, but not m a scheme such as is now under 
consideration This is a further mstance of the difficulties mentioned 
above m the “ Prehimnary observation ” on page 16 

(}) ) The Hetherlands legislation makes no provision for calcul- 
ation on this basis The question whether solution (i) or solution 
(ii) would be preferable depends upon the fmancial basis of the 
legislation 

13 The rules suggested m Question 12 (a) and (h ) appear 
to be sufficiently explicit 



